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INVITATION TO THE CHIEF JUSTICE OF THE UNITED 
STATES TO ADDRESS THE CONGRESS 





FRIDAY, FEBRUARY 4, 1955 


Unrrep Srates SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met at 10:15 a. m., pursuant to notice, in room 
494 of the Senate Office Building, Senator Estes Kefauver (chairman 
of the subcommittee) presiding. 

Present: Senators Kefauver (presiding) and Watkins. 

Present also: George S. Green, counsel to the subcommittee. 

Senator Krrauver. The subcommittee will be in order. We have 
met this morning for the purpose of considering Senate Concurrent 
Resolution No. 5 by Senator Kilgore for himself and Mr. Wiley, which 
as written provides that the Chief Justice of the Supreme Court be 
invited, after the beginning of each regular session of the Congress 
to address the Congress with respect to the state of the judiciary and 
related matters. 

This contemplates an annual address, or that he be invited to deliver 
an annual adieu shortly after the President’s state of the Union 
message. 

Let the resolutions and the notice of hearing be printed at the be- 
ginning of the hearings. 

Senator Butler has a similar resolution (S. Con. Res. 4) which will 
be printed. 

(The resolutions are as follows :) 


[S. Con. Res. 4, 84th Cong., 1st sess.] 
CONCURRENT RESOLUTION 


Resolved by the Senate (the House of Representatives concurring), That upon 
the beginning of each regular session of the Congress the Chief Justice of the 
United States shall be invited to address the Congress with respect to the state 
of the judicial branch of the Government, and upon his acceptance of the invita- 
tion a joint session of the Senate and the House of Representatives shall be 
convened to hear his address as soon as may be practicable after the delivery 
by the President of his state of the Union address to the Congress. 


{S. Con. Res. 5, 84th Cong., Ist sess.] 
CONCURRENT RESOLUTION 


Resolved by the Senate (the House of Representatives concurring), That as 
soon as practicable after the beginning of each regular session of the Congress, 
the Chief Justice of the United States shall be invited to address the Congress 
with respect to the state of the judiciary and related matters. Upon his accept- 
ance of the invitation, a joint session of the Senate and of the House of Repre- 
sentatives shall be convened to hear his address at a suitable time after the 
delivery by the President of his state of the Union message to the Congress. 


1 
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NoricE OF HEARING ON SENATE CONCURRENT RESOLUTIONS 4 AND 5, RELATIVE TO 
PRopOsED ANNUAL ADDRESS BY THE CHIEF JUSTICE OF THE UNITED STATES ON 
THE STATE OF THE JUDICIARY 


Mr. Kerauver. Mr. President, on behalf of a subcommittee of the Committee 
on the Judiciary, I desire to give notice that a public hearing has been scheduled 
for Friday, February 4, 1955, beginning at 10 a. m., in room 424 Senate Office 
Building, on Senate Concurrent Resolutions 4 and 5, relative to the proposed 
annual address by the Chief Justice of the United States on the state of the 
judiciary. At the indicated time and place all persons interested in the proposed 
legislation may make such representations as may be pertinent. The subecom- 
mittee consists of myself, chairman; the Senator from West Virginia (Mr. 
Kilgore) ; the Senator from Texas (Mr. Daniel) ; the Senator from Utah (Mr. 
Watkins), and the Senator from Idaho (Mr. Welker). 


Senator Kerauver. Are there any other Senate resolutions? 

Mr. Green. There are no other Senate resolutions. I might state 
that Senator Butler has submitted a statement that he desires to be 
read into the record. 

The CuHairman. Senator Langer was also here and he had to leave. 
He asked that his statement be read. He had been here and waited 
for 10 minutes, so I will ask the clerk to read Senator Langer’s state- 
ment. He asked that it be read aloud at the meeting. 

Mr. GREEN (reading) : 


STATEMENT OF SENATOR WILLIAM LANGER, A UNITED STATES SENATOR FROM THE 
STATE OF NORTH DAKOTA 


I appear before the subcommittee in opposition to this resolution introduced 
by Senators Kilgore and Wiley. 

The reasons are three. 

First, during the 2 years that the present Chief Justice has been occupying 
that office, he has never once either asked to appear before the Judiciary Com- 
mittee with any recommendations to iii prove the legal machinery of this country, 
nor has he sent any recommendations, personally, to that effect. 

Secondly, to me this resolution smacks again of British internationalism and 
the aping of British custom by our Amercan Government. The argument has 
been made that we should follow the Brtish custom of having members of the 
Cabinet appear before joint sessions of Congress just as British Ministers appear 
before Houses of Parliament. . 

However, I call your attention to the fact that in Great Britain they have no 
committees such as we have under our American procedure. In other words, 
in Great Britain, there is no Judiciary Committee to which the head of any 
judicial system could go and he, therefore, goes directly to Parliament. 

In the United States, however, we have committees covering practically every 
important subject and even if the Chief Justice appeared before the joint session 
of Congress, whatever the recommendations might be, they in turn would be 
referred to the Senate Judiciary Committee or the House Judiciary Committee, 
or both. 

It is therefore absurd to take the time of this Congress to listen to a speech 
on the part of either a member of the Cabinet, or the Chief Justice, when every- 
thing that he says will have to be referred to a committee anyway and would 
simply be a waste of time. 

My third objection is that it sets a precedent which will likely result in mem- 
bers of the Cabinet and heads of departments sooner or later requesting the 
opportunity to be heard, with the result that we would not only have members 
of the Cabinet, but heads of the various departments asked to appear before 
joint sessions. As I said before. the proper way to handle the matter under our 
American system of government is to go directly to the appropriate committees. 


Senator Kerauver. Since Senator Butler’s statement is only 214 


pages, I will ask that it be read aloud. 
Mr. GREEN (reading) : 
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STATEMENT OF SENATOR JOHN MARSHALL BUTLER, A UNITED STATES SENATOR 
FROM THE STATE OF MARYLAND 


I am deeply grateful for this opportunity to express my views in regard to the 
resolution, now under consideration, to invite the Chief Justice of the United 
States to address a joint session of the Congress on the affairs of the Federal 
judiciary. 

In my judgment, not only as a United States Senator but as a member of the 
bar, there is much merit in this proposal, merit which reflects wide public and 
professional opinion to the effect that the tenuous problems of our courts, par- 
ticularly in the sphere of administration, are not adequately aired. This is not 
to imply, however, that our judicial system has been amenable to any scandalous 
or unethical practices. 

But, from the standpoint of crowded court calendars, unfinished cases of long 
duration, insufficient personnel, ever-increasing operational costs, and the press- 
ing need for additional judges in certain courts, it seems to me that a more uni- 
versal awareness of these problems is mandatory. As a coordinate and coequal 
arm of our Government, the judiciary is entitled to the same degree of considera- 
tion as is afforded the legislative and executive branches. 

I am confident that such was the intention of our Founding Fathers. 

Each year, through the media of improved mass communication techniques, 
the people of America are enlightened as to the general condition of our Govern- 
ment by means of the President’s state of the union message, wherein he stresses 
the ills of the Nation and recommends remedial action. In much the same man- 
ner, the day-to-day activities of the Congress, while in session, are widely dis- 
seminated and interpreted. 

Unfortunately, through, the judiciary exists in a twilight zone of secrecy. If 
the procedure proposed in these resolutions had been adopted years ago, it is my 
considered opinion that the state of the judiciary would be more healthy today. 
Federal judges would not be confronted with staggering dockets; courts would 
not be handicapped by personnel problems which impede the wheels of justice. 
Our judges and court attachés would be receiving compensation more in keeping 
with the important task they perform. 

I fully realize that critics of this proposal fear that Congress would or could 
be used as a forum to advance the ambitions of a political-minded Chief Justice. 
A few instances in our history would seem to give some validity to these fears. 
However, I am convinced that Chief Justice Warren has no political ambitions 
to advance. We need have no fear that he will abuse the privilege extended in 
these resolutions. 

In the meantime, steps can be taken to prevent any such an occurrence in the 
future. I shall propose next week a constitutional amendment which will provide 
that no Justice of the Supreme Court can seek political office until 5 years after 
he leaves the Court. 

I wholeheartedly support Senate Concurrent Resolution 4, and sincerely hope 
that this proposal will have the approval of your subcommttee. ‘Thank you very 
much for your kind courtesy. 


Senator Krravver. The committee is delighted to have a number 
of distinguished Members of the Tfouse and the chief judge of the 
Court of Appeals of the District of Columbia, Judge Stevens, and 
Mr. Wright, the president of the American Bar Association, and Mr. 
Minor, representing the Attorney General. 

Congressman Chauncey Reed, will you come up this way, please! 

Congressman Reed is the distinguished representative from the 
14th District of Hlinois, former chairman of the Judiciary Com- 
mittee of the House, a distinguished jurist and an estimable gentle- 
man, with whom the chairman served for many years in the House 
of Representatives. 

We will be delighted to have your statement and views, Congress- 
man Reed. 
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STATEMENT OF HON. CHAUNCEY W. REED, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF ILLINOIS 


Representative Reep. The committee has before it two Senate con- 
current resolutions. I would like before I commence to make this 
statement here to give you, not for consideration, but merely for 
comparison two House resolutions of a similar character. 

Senator Kerauver. At the conclusion of Congressman Reed’s testi- 
mony, let House Concurrent Resolution 60, introduced by Mr. Reed, 
be printed in full in the record. Following that, House Joint Reso- 
lution 150, introduced by the distinguished Congressman from New 
York, Mr. Keating, who is also present, will be printed in full in the 
record. 

Representative Reep. Now, the Butler and the Kilgore resolutions 
are concurrent resolutions in an attempt to go beyond the life of the 
84th Congress and bind future Congresses to do as we do. I doubt 
our power to do that. We may put it intolaw. We may pass a reso- 
lution, but there is nothing that will compel a subsequent Congress to 
carry out the purport of the resolution. 

In one of the House resolutions, the one introduced by Congress- 
man Keating, it purports to write it into the law, and to become a 
part of the statutory law. But even that would be unenforceable. 
There is no force that would compel a Congress to invite the Chief 
Justice to come here regardless of whether it was in the law or not. 

I realize that there is some opposition to this. We have heard 
some today. I know that there is other opposition in the House of a 
similar character. Personally, I do not have that opposition. I am 
for the resolution, for the purport of the resolution. I believe it 
would be a wonderful thing to do. In fact, there are many matters 
of great importance to the welfare of our people and many individuals 
such as rulers of foreign governments such as Mr. Churchill, General 
MacArthur, General Clay, and also the late Justice Hughes when he 
was Chief Justice, who have addressed the Congress. 

There is, therefore, ample precedent for the Chief Justice to address 
the Congress. 

Some of the conditions which could well be publicly aired if the 
Chief Justice addressed the Congress would be the inadequacies of 
sufficient funds and sufficient judges to handle the work of the court, 
also details in appointing new judges. The difficulties which have 
caused in some parts of the country lags up to 45 months in getting 
cases tried would be discussed. It is a truism that justice delayed so 
long often means justice denied. The problem arises because of the 
illness and infirmities of advanced age, and in some case indifference 
of Federal judges. It causes them to fail to carry their share of the 
workload. 

Also there is the refusal of certain Federal courts to adopt modern 
methods such as pretrial procedures, and need for Federal legislation 
to remedy this condition. , 

Now, it is said by some of the opponents of this legislation that. be- 
cause we have a Judicial Conference and because the Judicia! Con- 
ference prints their proceedings that they are available to Members 
of Congress, and that settles the matter. 
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But the Judicial Conference, composed of not only the Chief Justice 
but of the senior circuit judges, and whatever is printed is the joint 
work of all of them. It may not be the opinion of the Chief Justice 
that it goes far enough. 1 think it would be a healthy proposition if 
the Chief Justice were permitted to come. 

I have limited the resolution which I have introduced to the 84th 
Congress because it is the only one that would be enforceable. Now, 
I had another thing in mind in limiting that. I thought it would 
allay the fears of those who now condemn this type of legislation. If 
they could see the advantages that would accrue to the public and to 
the Congress from an appearance of the Chief Justice on two sessions 
of this Congress, they would be willing to subscribe to its continuance 
in the 85th Congress. 

The only thing I can think of now that occurs to me is the form of 
the resolution. 

There are three resolutions which the committee has before it. One 
is the Keating resolution from the House and the Butler and the Kil- 
gore resolutions in the Senate. 

The Butler resolution says that the Chief Justice of the United 
States shall be invited to address the Congress with respect to the state 
of the judicial branch of the Government, whereas the Kilgore resolu- 
tion says he shall be invited to address the Congress with respect to the 
state of the judiciary and related matters. 

The Keating resolution says that the Chief Justice shall be invited 
to address the Congress with respect to the state of the judicial branch 
of the Government and related matters, similar to the Kilgore resolu- 
tion, although that is a joint resolution. 

It occurred to me that that is a misnomer. It is not the state of the 
judiciary. This wording in these three resolutions was taken bodily 
out of the Constitution. The Constitution, under the powers of the 
President, permits him to come to the Congress or to appear before 
the Congress or to send a message to Congress on the state of the 
Union. If we look over the debates of the Constitutional Convention 
and the writings of constitutional lawyers and students, we will find 
all through there that the state of the Union is the state of the Union 
of the States that were created by the Constitution. There is no such 
thing as the state of the judiciary. I recall, in fact, it came to my mind 
although it was about 50 years ago when I was taking political science 
at Northwestern University, I recall that there we had to define what 
a State is. I recalled an exact wording, one emminent author said that 
a “State is a people organized for law within a definite territory.” The 
name of that famous author was none other than Woodrow Wilson. 
He was then President of Princeton University. He wrote a book 
entitled “The State.” All throughout this book you will find that he 
talks of the state of the Union of the States. I think it is a mistake 
to call it the state of the judiciary. For instance, he tells of the rela- 
tions of the executive to the Congress. 

Senator Kerauver. You are reading from Woodrow Wilson’s book ? 

Representative Reep. Yes; from Woodrow Wilson’s book, The State, 
on page 646. 

He shall from time to time give to the Congress information of the state of the 


Union, and recommend to their consideration such measures as he may deem 
expedient. 


58560—55-——2 
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That is taken, of course, from the Constitution. 

On page 566, he says that the Federal state, as contrasted with the 
federation which existed before, has these distinguishing features: 

A permanent surrender on the part of the constituent communities of their 
right to act independently of each other in matters which touch the common 
interest, and the subsequent fusion of these communities with respect to these 
matters in what is practically a single state. 

Now, apparently the Founding Fathers did not propose to have 
the President address the Congress on the state of Connecticut, or the 
state of Virginia, but upon the state of the Union. Therefore, that 
is the reason for those words being placed in the Constitution. These 
resolutions purport to create the state of the judiciary, which is only 
a component part of the Union, a part of the state of the Union. 

I recall that one of the requisites of a State is first a definite area 
of land, a definite number of people. There must be unity, and there 
must be organization, and there must be sovereignty. Certainly you 

‘annot say “that the Federal judiciary standing ‘alone has a definite 
number of people. Perhaps it has a definite number of people, and 
no doubt it has unity and organization, but there is no sovereignty 
and they are subject to the Congress of the United States, to the 
Constitution under which the Congress was created and they were 
created. 

I recognize this, that the President when he addresses the Congress 
on the state of the Union, represents every Cabinet officer because as 
President he appoints them. They hold office during his pleasure. 
He may dismiss them if he pleases, and he can require of them any 
reports or any recommendations, and he can transmit that to the 
Congress. He is their spokesman, as well as his own. He cannot do 
that with the judiciary. He cannot require them to submit reports 
to him, and, therefore, I think that it is entirely proper for the Chief 
Justice to appear. 

I would suggest, however, these two amendments for the considera- 
tion of the committee: First, the one which would limit the appear- 
ance to the 84th Congress. I think it would reduce opposition. I, 
for one, would be somewhat chagrined if the Chief Justice were in- 
vited, and I assume he will be ‘by a big majority, if a substantial 
number of Members of the House or Senate refrained from voting or 
did not vote for the resolution. I think they would. If they had the 
experience of 2 years of his appearance before the Congress, I think 
they would do so. 

I also think that the wording of the resolution could be changed, 
and instead of inviting him to address the Congress on the state of 
the judiciary, it could be on matters relating to the judicial branch 
of our Government. I think that is all that I care to say about the 
subject. 

T thank the committee very kindly for their consideration. 

Senator Kerauver. Thank you, Congressman Reed, for your en- 
lightening statement. 

Senator Watkins, do you have any questions ? 

Senator Warxrns. I, too, join with the chairman in expressing our 
appreciation for your appearance and what you have said. 

Senator Krrauver. Congressman Reed, there are two subject mat- 
ters that I would like to bring up. You referred to precedents, that 
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is, heads of governments and ambassadors, and Mr. Bedell Smith and 
others. You will recall on one occasion the Members of Congress 
were invited informally to the Library of Congress to hear General 
Kisenhower report on NATO. 

Representative Rrep. Was it not General Marshall ? 

Senator Krrauver. No; General Eisenhower, and General Marshall 
appeared and Secretary Stimson, as I remember, but that was not 
done by any formal action. It was an informal invitation to meet 
with them in the auditorium of the Library of Congress. 

You mentioned in your statement that Justice Hughes while Chief 
Justice had been invited and had appeared before a joint session. 
When was that, and how did it come about ? 

Representative Rrerp. That was at the 200th anniversary of the 
Constitution, I believe, going into effect of the Constitution. 

Senator Kerauver. Was that done by concurrent resolution ? 

Representative Rreep. I believe it was. 

Senator Kerauver. Did he appear with others on that occasion? 

Representative Reep. With the President of the United States, and 
I believe that was all. 

Senator Kerauver. That would have been 150 years. It has not 
been 200 years. 

Representative Reep. Perhaps it was the 150th year; yes. 

Senator Kerauver. That would have been 1937 ? 

Representative Reep. That would be about 1939, I think it was. 

Senator Krerauver. Perhaps it would be 1929? 

Representative Rep. No; I was not here in 1929. 

Senator Keravuver. It was 1787. 

Representative Rrep. We would have to figure it out. 

Senator Keravuver. I think it would be 1939. 

Representative Reep. I think that that is when it was 

Senator Keravuver. I will ask the counsel of the subcommittee to 
cive us a memorandum on how that came about, and what the pro- 
cedure was.’ 

Representative Reep. There is one other thing that I neglected, Mr. 
Chairman. In the resolution which I introduced I authorized under 
that resolution the Speaker of the House and the President of the 
Senate to formally invite the Chief Justice to come. 

Now, that would eliminate one concurrent resolution to be passed 
by the "House. Even with the President who has the constitutional 

right to come, we have to first appoint a committee to notify him that 
i Congress is in session, and invite him to come over. Then he 
states when it would be convenient for him to come, and then we pass 
another concurrent resolution setting up the joint session. 

Now, this would take care of 2 years, and each 2 years the committee 
would be appointed. It would be the Speaker, and the President of 
the Senate. They would invite the Chief Justice to come over and 
all we would have to do would be to pass a concurrent resolution 
setting up the joint session upon their recommendation. 

Senator Krravver. C ongressman Reed, it is argued by some that 
since we do have a separation of powers under our Constitution, the 
legislative, the judicial, and executive, that they are each supposed 
to operate in their separate compartments and there is not to be too 





1See appendix. 
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much intermingling or persuasion of one over the other, and there- 
fore, that Congress should go easy on having Cabinet members in, or 
Chief Justices of the Supreme Court because this might be a step to- 
ward bringing down of the separation of powers. That idea is con- 
tained in Senator Langer’s statement, but as I remember the Consti- 
tution, while there is a separation of powers, it was contemplated by 
our Founding Fathers that there would be methods of cooperation, and 
at least of information, between the various sections. 

One time in connection with proposals that I sponsored with ref- 
erence to a proposed question period for Cabinet members, I made 
quite a study of the early operations of the Constitution and found 
that in the beginning of our Government there were appearances by 
Cabinet members on 12 or 15 occasions, and that even the President, 
President Washington himself, came up to the Senate for the purpose 
of personally appearing before the Senate in connection with a treaty 
with the Creek Indians. As a constitutional lawyer, do you see any 
direct or implied prohibitions against that kind of procedure? 

Representative Rrep. No. 

Senator Keravver. There is nothing in our Constitution which 
would prohibit it? 

Representative Rreep. I cannot conceive of any. 

Senator Keravuver. The other question was, What if we should 
try this during one session of this term? Your resolution contem- 
plates that there would be two messages. 

Representative Rrrp. Yes. 

Senator Keravver. What would you think of the idea of trying out’ 
one and see how it works ? 

Representative Reep. I would accept that. In fact, I think it would 
get a more unanimity of support among the Members of both Houses 
if it were limited. I limited it arbitrarily to the two sessions of the 
84th Congress, but I would have no objection if the committee saw 
fit to limit it to one session. 

Senator Keravuver. I agree with you that it would be unfortunate 
both to the Congress and to the Justice of the Supreme Court, and to ° 
the judiciary if this proposal met any substantial opposition or if 
there was not fairly good unanimity behind it. It might bring about 
a situation which we would all want to avoid. 

Thank you very much, Congressman Reed. 

Senator Warxrns. May I ask Mr. Reed if resolutions were passed 
at the time Judge Hughes appeared before the Congress? Did we 
have to have a special resolution to invite him ? 

Representative Rrep. It seems to me as though we had a commis- 
sion appointed to celebrate the occurrence. ‘The commission reported 
to the Congress that they had made arrangements for the President 
of the United States and the Chief Justice to speak to the joint session, 
and a concurrent resolution was passed. That is just my recollection. 

Senator Warxrins. Now, with respect to the different people who 
have appeared before the joint session, do we have a resolution each 
time inviting them to appear? 

Representative Rrep. Yes, sir. 

Senator Watkins. That is the method of getting them before us? 

Representative Rerep. That is right. Even outsiders like Mr. 
Churchill, they have always had a joint resolution, or a concurrent 
resolution. 
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Senator Warxrns. I am just wondering if the Speaker and the 
President of the Senate would have the authority to invite speakers to 
appear before the joint sessions without the action of either body ? 

Representative Reep. I do not think they would, and they would not 
have the right to create a joint session without a concurrent resolution. 

Senator Keravver. I think that that is right. There is a resolu- 
tion presented before each one of these visitors appear. ’ 

Senator Warkrns. I think it would be well to have that in the rec- 
ord because that question may be asked by others like myself who do 
not know the actual facts. ; 

Representative Reep. A concurrent resolution is the highest privi- 
lege, especially to create a joint session of the Congress. It is the 
highest privilege, and it has always been exercised, to my knowledge. 

Senator Keravuver. Is the President invited on a joint resolution 
also? 

Representative Rerp. On a concurrent resolution. 

Senator Krravuver. Not for the state of the Union message, but 
for any subsequent time that he wants to appear ? 

Representative Reep. The only time that I recall the President came 
outside of that since my service here was when he vetoed the soldier’s 
bonus. 

Senator Krravver. President Roosevelt came up to report on the 
Yalta Conference ? 

Representative Reep. Yes, that is right. 

Senator Kerauver. That was a special message. 

Representative Reep. I think that was a concurrent resolution. 

Senator Keravuver. I will ask counsel for the committee to get the 
historical background of those appearances. 

Senator Warkrins. I think, Mr. Reed, that you made it very clear 
that the Chief Justice would be in an entirely different status than 
members of the Cabinet. 

Representative Reep. Oh, yes. He represents a branch of the Gov- 
ernment that is not or does not have the President for a spokesman. 
The President is in no position to get the data. 

Senator Warkins. I notice one of the statements read into the rec- 
ord at the beginning of the hearing placed the Chief Justice in the 
same category with members of the Cabinet. I am glad that you 
-alled attention to that. 

Representative Reep. That is not true. 


Senator Warkrns. I say that is what appeared in the record. It 
was a statement of one of the Senators which was read. 
_ Senator Kerauver. Thank you very much, Congressman Reed. It 
is good to see you again. 

Representative Rerp. It was nice to see you. 


(House Concurrent Resolution 60 and House Joint Resolution 150 
are as follows :) 


[H. Con. Res. 60, 84th Cong., 1st sess. } 
CONCURRENT RESOLUTION 


Resolved by the House of Representatives (the Senate concurring), That at 
each regular session of the Eighty-fourth Congress, the Speaker of the House 
of Representatives and the President of the Senate shall invite the Chief Justice 
of the United States to address the Congress on matters relating to the judicial 
branch of the Government. Upon his acceptance, a joint session of the Senate 


and the House of Representatives shall be convened, at a suitable time, to hear 
his address. 
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[H. J. Res. 159, 84th Cong., 1st sess.] 


JOINT RESOLUTION To invite the Chief Justice of the United States to address a joint 
session of Congress annually 


Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled, That as soon as practicable after the beginning 
of each regular session of the Congress, the Chief Justice of the United States 
shall be invited to address the Congress with respect to the state of the judicial 
branch of the Government and related matters. Upon his acceptance of the invi- 
tation, a join session of the Senate and the House of Representatives shall be 
convened to hear his address at a suitable time after the delivery by the Presi- 
dent of the state of the Union message to the Congress. 

Senator Kerauver. Congressman Kenneth Keating of New York 
is the next witness. 

Mr. Keating is a Representative in Congress from the 38th District 

*s - gt oh ; 2 . 
of New York and a distinguished member of the Judiciary Committee 
of the House of Representatives. It is good to have you with us. 


STATEMENT OF HON. KENNETH B. KEATING, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW YORK 


Representative Keating. I am appearing in support of both of 
these resolutions introduced on January 21, which are very similar, 
almost identical in language, with House Joint Resolution 150, which 
you have before you also. 

There is one substantial difference which I should like to discuss 
briefly. Mine is a joint resolution requiring Presidential signature, 
whereas the two introduced on the Senate side are concurrent resolu- 
tions, which contemplate action only by both Houses of Congress. I 
would like to state briefly my reasons for preferring the joint resolu- 
tion. 

In the first place, it strikes me that there is somewhat more perma- 
nency involved in enacting a joint resolution, which becomes a part of 
our statutory law than in the other method. It might be argued, as 
was rather implied by Mr. Reed, that this very lack of permanency is 
an advantage since we are dealing with a new and untried subject mat- 
ter, and it might actually be better to give it a trial run in the first 
instance. If it seemed advisable, it would be easier to repeal such a 
concurrent resolution than it would a joint resolution. 

Perhaps your committee will conclude that this is so, and perhaps 
your committee will conclude that it is better to simply pass a resolu- 
tion for the 84th Congress, which I concede would probably encounter 
less opposition. 

On the other hand, I am convinced that a periodic report by the 
Chief Justice to Congress is desirable, and I am interested in estab- 
lishing this principle, not for the year 1955, or any other specific year, 
and not for Chief Justice Warren or any other Chief Justice, but for 
the indefinite future, and without regard to the personalities involved. 

Indeed, except for the fact that as a general proposition it seems 
desirable always to do a good thing early, I would have no serious 
objection to fixing the first appearance of the Chief Justice in 1957. 
That would seem to dispose of any possible objection to the legislation 
for political reasons. 

Secondly, or the second reason for preferring a joint resolution is 
that this involves admittedly an innovation. It seems to me desirable 
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to have all three branches of the Government express approval of the 
action contemplated. It is true that congressional invitations have 
previously been extended without concurrence of the executive. That 
is the common way, as Mr. Reed has indicated. It is to pass a concur- 
rent resolution. This proposed move, however, seems to me different in 
kind, and certainly different in degr ee. Indeed, if the executive saw 
inherent danger in the resolution as involving an encroachment upon 
another branch of the Government, or for any other reason, it would 
give me pause as to whether we should proceed. 

I throw these out simply as considerations, to be pondered by your 
committee. Perhaps they are not too important, but on the whole, 
it seems to me that a joint rather than a concurrent resolution is 
preferable. 

Now, there is one respect in which I suggest a revision in my own 
or any other resolution which is reported favorably. Upon reflection, 
it strikes me that it would be less burdensome upon the Chief Justice, 
and perhaps more effective by reason of the multiplicity of messages 
and documents with which Members of the Congress are deluged, if 
the address were made soon after the opening of each new Congress. 
That is every 2 years rather than every year. That would serve equally 
well the purposes I have had in mind, and would entail less burden on 
the head of the judicial branch. 

It has been surprising to me that the suggestions for extending this 
invitation to the Chief Justice to address a “joint session have aroused 
considerable opposition. It is even more surprising to hear strong 
criticisms from men whom I number among my most able and esteemed 
friends and colleagues. Congressman Celler, now chairman of the 
Judiciary Committee, has filed a statement in which he opposes the 
resolution. 

With fitting deference, I must suggest that these opponents have 
been the victims of considerable misunderstanding. There is no ques- 
tion of imposing any burden upon the Chief Justice or interfering with 
the conduct of the Nation’s judicial business, or in any sense calling 
him to account, or of compromising the classic division of powers un- 
der our constitutional system. The Chief Justice is to be invited to 
be heard, and nothing more. Even more far fetched is the argument 
that the extension of this invitation would in some way propel the 
Chief Justice into the arena of partisan politics. Nothing, I feel sure, 
could be further from the thoughts of any of the authors of these reso- 
lutions. Any address by the C hief Justice which even remotely hinted 
at a discussion of political issues of the day, would be condemned alike 
by Congress and the public. 

Now, it is true that 1 or 2 members of our highest Court, in my 
opinion, improperly have made addresses whose content and place 
of delivery have subjected them to severe criticism in many quarters. 
That seems to me no reason for a moment to conclude that any Chief 
Justice could or would use the forum contemplated in these resolutions 
a the delivery of anything except a dignified, scholarly, and tem- 

‘ate discussion of matters of common concern to the legislative and 
judicial branches. 

Indeed, it might forcibly be argued that there is even more logic 
in inviting the head of the judiciary to express himself in meeting with 
Congress than in hearing the Chief Executive, as head of the executive 
arm make his traditional state of the Union address. There is more 
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real equality and more equal mutuality of interest between Congress 
and the courts than between Congress as the maker of the laws, and 
the executive arm as the administrator and enforcer. When you get 
right down to fundamentals, our function here on Capitol Hill within 
the limits imposed by the Constitution, is to prescribe the form and 
substance of the laws which are then put into effect by the various 
departments and agencies controlled by the President. When the 
President comes to us, in spite of the great stature and prestige of his 
office, which I am not in any sense depreciating, he comes with recom- 
mendations as to what we ought to do. There are no areas of real 
conflict excepting only the narrow and constitutionally defined veto 
process. 

The responsibility of the Chief Justice and the Judicial arm on 
the other hand, do include matters which can give rise to considerable 
conflict. The one absolute limitation which the Congress must always 
acknowledge is the Constitution of the United States. The guardian 
and interpreter and enforcers of the Constitution is, of course, the 
Chief Justice and his branch. 

Noting again the emphasis placed on the word “invite,” I would 
hope that the Chief Justice might within the limits of propriety to be 
determined by himself and his Court, come over here and discuss 
with us some of the important constitutional problems that are of 
such vital and mutual concern to both branches. Obviously, he could 
not express himself on matters which are specifically pending, and he 
would clearly not wish to stir up controversy or let himself be put on 
the spot. But I would anticipate that he could very properly and 
profitably review for us past developments in connection with say the 
interstate commerce clause, and the lawmaking powers which have 
sprung from that, or developments and problems with respect to the 
way Congress has exercised its constitutional rights in the patent 
and copyright field, et cetera. 

As a member of the House Judiciary Committee, with a profound 
interest in these fundamental constitutional definitions, I can think 
of nothing that could be more helpful to us than such a dissertation. 

I attach somewhat less importance than some of the other sponsors 
to the recommendations which the Chief Justice might make concern- 
ing changes within the Judiciary, or the needs of the judicial branch. 
That would undoubtedly be a splendid and useful byproduct and a 
proper subject for inclusion in such an address. But under the law 
now, we have a provision for an annual report to Congress by the 
Director of the Administrative Office of the United States Courts, all 
too often, however, received, filed, and never looked at. 

Nevertheless, this report, buttressed as it could be by letters from 
the Chief Justice, or other members of the Court, might be sufficient 
to deal with the necessary recommendations on purely administrative 
matters. 

It is to my mind the great considerations and not the small ones that 
recommend this measure. The people of our country would be en- 
lightened and reassured to have the Chief Justice appear before them 
in this dignified and formal way once every 2 years. We would take 
inspiration from it, being reminded of the unbroken labor, which has 
gone on quietly since our country’s birth, in the chambers of our great 


courts to protect and enrich the Constitution through every vicissitude 
of our history. 
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In closing, I would like to note as did Mr. Reed, that an unending 
procession of prominent Americans and foreign dignitaries have ad- 
dressed joint sessions of the Congress ever since General Lafayette 
was extended such an invitation. “( ‘ertainly, the highest judicial offi- 

cer of our own country, as a spokesman for the judicial branch of the 
Government, should challenge our attention and interest to a degree 
equaled by few who have in all of our history had the privilege of 
addressing us. 

It is my sincere hope that your committee will act promptly and 
favorably to approve a resolution inviting the Chief Justice to address 
2 joint session this year, and every 2 years ‘hereafter. 

I might add that if you should conclude that it is preferable as a 
trial run to approve a resolution relating only to this Congress, I 
would think that is definitely a step in the right direction. Personally, 
I would be prepared to go further than that. 

Senator Kerauver. Thank you very much, Congressman Keating. 

Senator Warkins. I join in appreciation of your appearance and 
the statement you made. 

Mr. Green. I might ask, Do you have any comment to make on the 
question raised by Congressman Reed relative to the wording of “state 
of the judiciary,” or “state of the judicial branch,” as opposed to the 
wording “matters relating to the judicial branch of the Government” ? 

Representative Kratrine. Well, Mr. Reed has enlightened me about 
the history of the use of those words, and if your research indicates, 
as I have no doubt is a fact, that our use of the word “state” there 
is really inaccurate, then I would be inclined to agree with his view 
that we should change that wording. 

We hear the President oftentimes say the “state of the Union is 
good,” in his message, and I think a good many of us have fallen into 
perh: aps the error of thinking the use of the word here is like “condi- 
tion,” or something of that kind. 

Senator Kerauver. Or the situation. 

Representative Kreatine. Yes, the word “situation.” We rarely 
hear it said by any Chief Executive that the state is anything but good. 
We might hear that from the Chief Justice. But I think it might be 
better to say on matters pertaining to the judicial branch of the Gov- 
ernment. 

Senator Kerauver. Congressman Keating, what do you say to Con- 
gressman Reed’s proposition that it is questionable whether by joint 
resolution one Congress can bind the other to follow a procedure with 
reference to an invitation? What if the next Congress, even though a 
joint resolution is passed, just did not invite the Chief Justice ? 

Representative Keatinc. I do not think if it is written into the 
statutory law that that is a completely accurate statement. It is a 
fact, of course, that the next Congress could repeal a joint resolution. 
Also, any resolution would contemplate the passage of another con- 
current resolution in each session fixing the time, I assume, when the 
Chief Justice would appear. If that concurrent resolution were not 
brought before us, in a succeeding Congress, the Chief Justice would 
never come. That perhaps could be obviated by spelling out in the 
formal joint resolution just how he shall be invited, and providing 
that the invitation shall be extended by the President of the Senate 

58560—55——3 
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and the Speaker together. Then if this were a statutory law, it is 
inconceivable to me that they would not extend the invitation unless 
the Congress saw fit to repeal the resolution. 

Senator Kerauver. The second question was: What if the Chief 
Justice did not want to come ? 

Represenative Kratrrne. Then he would not be required to come. I 
would certainly not favor anything which would force him to come. 
I definitely think that he should be « only invited, and nothing more. 

Senator Warxins. Do you think we have the power under the 
Constitution to require him to come? 

Senator Krravver. My first opinion is that it is very doubtful. 

Representative Keattne. I think I have had occasion to go into 
that question in the past. I think the Congress has the power to 
subpena a Justice of the Supreme Court, unless the time of appear- 
ance is such as to interfere with his work on the Court, and with regard 
to the matters having nothing to do with the judicial duties. I do 
not think we could force the Chief Justice or any Justice of the Court 
to appear before a committee or the Congress itself, as to matters 
pertaining to the conduct of his office as a judicial officer. 

Senator Kerauver. What would you think about the proposition, 
Mr. Keating, of wording the resolution that he should report or fur- 
nish an annual report on the problems of the judiciary, or whatever 
words were used, and then every year or every 2 years or whatever 
may be pr ovided, he either be invited to come in person or that his 
annual report be read to the Congress. 

In other words, state of the Union messages were not delivered in 
person from the time of Jefferson until revised by Woodrow Wilson. 
The Executive has the option now of coming in person or sending in 
a written report. 

Representative Keatrnc. He does have, but it seems to me it would 
be difficult for a Chief Executive now to do anything but appear in 
person, at least at the opening of a new Congress. Part of my reason 
for liking the personal appearance of the Chief Justice is because it 
would seem to me to dramatize or point up the importance of the 
judicial branch in our system of government. 

I would very much prefer to see it worded to provide for a personal 
address. 

I would think a good bit of the effect of it would be lost if he simply 
sent a message to be read to the Congress. 

Senator Keravuver. It is unlikely, but it is conceivable that we 
might have a Chief Justice who was timid in making personal appear- 
ances, or might not feel that he would make a good impression before 
some august body as the Congress. That, you know, was the reason 
that Jefferson stopped coming. He did not like the idea of coming 
up personally. 

There might be some validity to the argument that for some reason 
he did not want to come personally, and he could send a message 
which would be read to a joint session. 

Representative Keattne. I sunpose the way it is worded, that he 
shall be invited to address the Congress, would possibly be sufficient 
to cover a written address to be read. 

Anyway, the resolution is only to invite him, and if he were of the 
temperament that you have described, he could send the message in 
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lieu of appearing in person. I think that the Congress would be re- 
quired to accept that. It would compel his attendance. 

Senator Krravuver. I have one final question. In your examination 
of Presidential state of the Union messages, does the President under- 
take to in any detail report on the conditions of the judiciary, or to 
make recommendations with reference to the judiciary ? 

In other words, is that a subject matter that the President avoids 
talking about in his state of the Union message / 

Representative Krarina. I do not recall reference in any state of 
the Union message which has come to my attention to the judicial 
branch. 

Now, I would not be prepared to say that has never been mentioned, 
but I would think that they do not have under our system of govern- 
ment now any official spokesman before the Congress. 

Senator Keravuver. The nearest we have to it is the annual report 
of the Judicial Conference. 

Representative Krarine. Yes. 

Senator Kerauver. I think I will ask the counsel for the committee 
to ask the Legislative Reference Service for some information as to 
whether the President undertakes to report on the judiciary, and if he 
does not, why he does not. 

Senator Warkins. It isa fact, however, that the President in his last 
state of the Union message called attention to the fact we ought to pay 
the judges more salary. 

Representative Keating. I think he did. I think when he men- 
tioned paying Members of Congress more, he included judges in that. 

Senator Warkrns. That is right, as I remember it. He would have 
the right to call the attention of the Congress to the need for more 
judges. 

Representative Keating. Yes, because that would be a legislative 
function to create the courts, and I would think that he might prope rly 
recommend that as he would any other legislation. I do not know 
that he has done that. 

The chairman asked me that question and I was trying to think 
whether he had sent up any message on that in past years. I do not 
remember that he did. 

Senator Keravver. Is there anything else, Senator Watkins? 

Senator Warxkrns. I have nothing further. 

Senator Krravuver. Well, it seems clear that the President would 
properly talk about the need for additional judges. If it came to the 
matter of the Executive enforcement of the law. Inasmuch as salaries 
relate to fiscal affairs, [ think that would be proper. 

Can you enlarge a little bit upon the subject matters that you think 
would be proper ‘for the Chief Justice to talk about. 

Representative Krattnc. Well, as I indicated, I attach rather less 
importance to this, to recommendations about the need for additional 
jadaee, and the need for higher salaries, and other administrative 
matters relating to the courts than I do what might be termed the 
larger considerations. Those would be such as these: We are con- 
stantly bearing in mind the courts when we legislate, and whether our 
legislation is going to be sustained by the courts. A frank discussion 
of the relationship between the legislative and the judicial branches 
in that regard, and the education of us as members of the legislative 
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body in constitutional principles, ete., seems to me to be a proper 
subject for the Chief Justice. 

In my statement I illustrs ated this troublesome question of the inter- 
state commerce clause in the Constitution, which we are constantly 
confronted with. I confess that it would be necessary for him to 
handle that very carefully so as not to create the impression that he 
had a fixed mind one way or the other on matters pending before the 
court. However, in that field we certainly could well take advice 
and counsel from the Chief Justice. 

In this complicated field of patents and copyrights, there is another 
area where a scholarly discussion from the C hief Justice would seem 
to me to be something which all of us could profit from. 

Senator Krrauver. Thank you very much. 

Representative Keartne. Thank you for the privilege of appearing 
here. 

Senator Kerauver. If anyone else wants to testify in support or in 
opposition to these resolutions, they will be given an opportunity of 
doing so. 

The subcommittee has invited Mr. Loyd Wright, the president of 
the American Bar Association to give us his views. 

Mr. Wright, we appreciate your coming before the committee, and 

civing your viewpoint on these resolutions. 


STATEMENT OF LOYD WRIGHT, PRESIDENT OF THE AMERICAN 
BAR ASSOCIATION 


Mr. Wricur. I am here in response to the telegraphic invitation to 
appear before the committee as president of the American Bar Asso- 
ciation to testify with reference to a concurrent resolution pending be- 
fore the House and Senate providing that the Chief Justice of the 
United States shall be invited to address the Congress with respect 
to the state of the judiciary and related matters. 

The policymaking body of the American Bar Association is the 
house of delegates. It meets twice yearly. Its next meeting will be’ 
February 21 and 22 at Chicago, Ill. Obviously I have had no oppor- 
tunity to present this important subject to the house of delegates of 
the American Bar Association. I have, however, submitted the mat- 
ter to what is called the administration committee, which in effect is 
un executive committee of the board of governors intended to handle 
emergency matters, such as the consideration of this proposed con- 
gressional resolution. 

I am happy to state that the administration committee is unani- 
mously in accord in advocating a permanent provision pursuant to 
which the Chief Justice of the United States shall each year be invited 
to address a joint session of the Senate and House of Representatives 
to advise them, and through them the people of the United States, 
as to the state of the judiciary and related matters. 

The American Bar Association has long felt that there has been a 
shocking lack of understanding as to the Federal judiciary of the 
United States. We have ever tried and shall always endeavor to 
utilize every proper means to bring home to the people and the people’s 
representatives, as well as our own profession, that it was contem- 
plated by our forefathers that the Federal judiciary would be and 
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continue to be an independent third branch of Government on a parity 
with the executive and legislative branches. 

The judiciary was removed, as it should have been, from political 
influence, and hence it has had no one to constantly champion in the 
legislative halls its needs and requirements in order to fully meet the 
obligations of service imposed upon it by our form of government. 

We, of the American Bar Association, would recommend the pro- 
posed concurrent resolution provided it was an annual affair, and of 
course that the sole purpose would be to have a forum at which the 
needs of this great arm of Government could be made known to the 
legislative branch which is wholly responsible for providing the funds 
with which to carry on. 

This is not new. For several years the propriety, plausibility, and 
possibility of some means of getting the problems before the Congress 
and the people in a manner that would attract attention has been dis- 
cussed between lawyers and judges at many meetings of bar associa- 
tions. This is the first time so far as I know that formal action has 
been proposed to be taken, and I would like to stress some of the 
reasons why we feel that it is imperative for the welfare of the Nation 
that the true situation at all times should be known. 

We believe that the present delay in the disposition of civil cases 
in the United States courts amounts in many instances to a denial of 
justice to litigants. We believe the contributing factors to this delay 
are, (1) a terrific increase in caseload without commensurate increase 
in number of judges; and (2), the conservatism on the part of the 
Judicial Conference of the U nited States in recommending the creation 
of additional judgeships; and (3) the delay in the creation of judge- 
ships we recommended; and (4) the inevitable diminution of the 
amounts included in the budget estimates for the courts, with con- 
sequent denial of adequate facilities and tools, as well as personnel, 
to efficiently handle the terrific volume of work. 

In reference to increase in caseload without commensurate increase 
in number of judges, may I respectfully call your attention to the fact 
that during the year ending July 1, 1954, the United States district 
courts disposed of 93,161 cases, but that this left pending an additional 
78.531 cases. It is true that this backlog accumulated over the years, 
but it is also true that in recent years it is increasing at a higher rate. 
For example, during the past 3 years the backlog of criminal cases 
increased 31 percent, and the backlog of civil cases 23 percent. This 
means that the American litigant must wait for justice in the United 
States courts longer than at any other time in the history of our 
country. 

Perhaps a good illustration of the situation can be pointed out by 

‘alling attention to the fact that in 1900 we had in the United States 
district courts 23,832 cases filed in the civil and criminal side. There 
were 101 judges, and the caseload per judge was 236. In 1954, a total 
of 101,269 cases were filed. There were 251 judges, and the caseload 

was 403 per judge. You will observe that the number of cases in- 
creased more than four times, but the number of judgeships a little 
more than twice. A similar situation prevails in the court of appeals. 

I have assigned as the second cause of our difficulty, overconserva- 
tism on the part of the Judicial Conference of the United States in 
recommending the creation of additional judgeships. These men are 
not politicians nor politically inclined. Historica ly they appear be- 
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fore the Congress and recommend additional judgeships only after the 
caseload has begun to overwhelm them; that is rather than in 
anticipation. 

In addition to the fact that there is no sustaining championship of 
the needs of the judiciary, the Congress has been uniformly slew in 
creating the additional judgeships requested. Since 1945, there have 
been 57 judgeships created, all of which were recommended by the 
Judicial Conference, but a bill creating 24 additional judgeships which 
we thought were needed badly, was pending in the last Congress and 
was not enacted. 

Of the 57 judgeships created since 1945 a 6 were created during 
the year in which the recommendation was made, 23, not until the fol- 
lowing year; 9 were not until 2 years patie 12 were not until 3 years 
later; and 4 were not until 4 years later; and 3 not until 5 years later. 

So that by the time the recommendations of the Judicial Confer- 
ence were made and passed the Congress, this backlog keeps building 
up so that even when the request is granted a further backlog has been 
created. 

Senator Warkins. May I interpose a question at this point ? 

How is the program working with the use of judges, district judges 
particularly and specifically, who are not kept busy all of the time? 
I mean, I am referring now to the so-called pooling arrangement and 
the use of judges? 

Mr. Wricut. I am advised, Senator Watkins, that it is working 
well, but there are not enough of them. 

As I testified the other day i in reference to the salary, the rural areas 
that heretofore we could call on are becoming industrial are as, and 
the industrial increase in the United States is creating additional bur- 
dens by way of litigation never dreamed of years ago. 

While it is working. I do not think that we have nearly enough to 
keep our calendars current. When you have to wait as you do in New 
York—I think it is—45 months on the average to have a trial, it is a 
denial of justice. We have to wait in Los Angeles some 23.6 months. 
from the time a case is filed before it is tried. That amounts fre- 
quently to a denial of justice. 

Senator Watkins. During the last Congress we created new judge- 
ships in Utah and Nevada with the understanding, of course, that they 
would be taken elsewhere if they were not needed full time in those 
two States. Has a Nevada judge been called to work in southern 
California ? 

Mr. Wrieurt. I think that he has: yes, sir. 

Senator Warxrns. I know the Utah judge has been called to Colo- 

‘ado, and I understand he has been kept busy all of the time since he 
has been appointed. 

Mr, Wricut. He has been called in, yes, sir. The caseload in Ne- 
vada is probably the least of any State in the Union. Consequently, 
I am hopeful that California and the Northwest, and some of the other 
States that are away behind, will be relieved ‘somewhat by this as- 
sistance. 

Senator Warkrns. I understood at the time the new judgeship was 
created, the calendar was considerably behind at that time. 

Mr. Wrieurt. I think it- was in arrears, Senator Watkins, but it 
was less in arrears than any. 
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Senator Warkrns. I wondered if there is any tendency in the other 
districts, or the other circuits, against calling in these judges from 
other areas. 

Mr. Wricur. Not to my knowledge; no. I would personally go 
much further and I would prefer to see the Tax Court integrated into 
our system, and have all of these courts available for the caseload. 

Senator Warktns. Would you go so far as to call in the Court of 
Customs as well? 

Mr. Wricur. Yes. I have quite a few statistics here in my state- 
ment, Mr. Chairman, and that will give a review to the committee. 

The causes for this unhappy situation are several. It generally 
takes a year or more for the recommendations of the Judicial Confer- 
ence to be enacted by the Congress, then after the bills are signed by 
the President there is usually another period of delay in the selection 
of the appointees, and if there is controversy this may be substantial ; 
and even after the nominations have been made by the President, un- 
happily, frequently confirmatory action which must be taken by the 
Senate is delayed. Consequently, by the time the judges are appointed 
the caseload upon which the recommendation was originally based has 
continued to mount and press until an added need has arisen. 

Anoother element that enters into it, in our opinion, is the fact that 
the Congress in recent years has been a full-time job. This, Mr. Chair- 
man, you will recall, is one of the reasons we advoéated a fair and sub- 
stantial increase in compensation of the Congress because it is a full- 
time job. 

As a consequence, because of the constantly increasing authority 
assumed by the Federal Government and the necessary legislation in 
relation thereto, the Congress is so busy that written reports too fre- 
quently go unnoticed. It is humanly impossible for a Congressman or 
a Senator to peruse in detail all of the things that cross his desk. He 
therefore relies upon the committee and the subcommittee, so that 
ultimately even the full Congress is not fully advised as to the needs 
of the courts, with the result that inevitably budget requests are di- 
minished, to the end that many courts are presently sitting wihout the 
necessary facilities, and in fact in some instances without even court- 
rooms. 

May I respectfully call your attention to the fact that for the fiscal 
year 1955 the request of the Director of the Administrative Office of 
the United States Courts for a budget of $31,216,305 was reduced by 
$1,187,315. The budget figures for the United States courts of appeals 
and district courts for the fiscal year 1955 were $28,214,525, and this 
was reduced by $1,019,775. The overall cost of the Federal judiciary 
is but a slight percentage of the cost of Government. It amounted to 
145 of one percent in the year 1954. 

The figures of expenditures for the courts and the Government as 
a show are enlightening. In 1900 the United States courts cost ap- 
proximately $2,392,574; the Government as a whole $520,860,000 plus. 

In 1930 the United States courts cost $8,878,000; the Government as 
a whole approximately $3,642 million. 

In 1940 our courts cost $10,419,000 as compared to the whole cost of 
Government of $9 billion plus. 

In 1950 the courts cost $23,967,000; the Government cost $40 bil- 
lion plus. 
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In 1953 the courts cost $27,747,000; the Government as a whole 
$74,592 million plus. 

In 1954 the United States courts cost $28,362,000 against $67,578 
million plus for the Government as a whole. ay 

Putting it another way, the cost of the support of the United States 
courts-was one-half of 1 percent of the cost of Government as a whole 
in 1900 and has decreased steadily until it was one-twenty-fifth of 1 
percent in 1950. This notwithstanding the terrific increase of caseload. 

Our hope and our reason for supporting the proposed resolution 
inviting the Chief Justice of the United States to appear before both 
Houses of Congress once each session is that we believe that it will 
result in all of the Congress and all of the people being thoroughly 
familiar with the business of the courts and of their requirements. 
The courts are always reluctant to advance their needs. They are 
undoubtedly perhaps the poorest of salesmen for themselves. 

Parenthetically, I might say, Mr. Chairman, they are almost as poor 
salesmen when it comes to salaries and necessities as are the Senators 
and Congressmen when dealing with themselves. 

Senator Warxrins. At least they do not have to pass on their own 
salaries. ’ 

Mr. Wricur. They are almost as reluctant as you gentlemen are. 

Perhaps if some proper dignified consistent means can be known to 
the people, we believe that justice will be expedited and made more 
certain, and that the resulting understanding of the people of the 
functions of the judiciary and the vast amount of work it undertakes 
will be helpful and wholesome. 

It might not be amiss to remind this honorable subcommittee that 
the American Bar Association is constantly endeavoring to improve 
the administration of justice. One of the most important objectives 
is to undertake to see that the functions of the United States courts 
shall be understood by the people, that their calendars be kept cur- 
rent, and that their rules be kept modern; and we are for these resolu- 
tions because we believe they will aid in the improvement of the admin- 
istration of justice and the competency of the courts. 

Senator Keravuver. Mr. Wright, I would like to ask you 1 or 2 
questions. 

You say there has been discussion among you leaders of the Ameri- 
can bar about this matter. Has there been any formal action in con- 
nection with it ? 

Mr. Wricur. No. But in my statement, Senator, I called attention 
to the fact that the policymaking body of the American bar is the 
house of delegates, and it does not meet until the 21st and 22d of Feb- 
ruary. But on being advised that I received your wire I took it up 
with the administration committee which is an executive committee 
for interim considerations, and I am happy to say that unanimously 
1 was authorized to appear and support a resolution. 

Senator Krravuver. The administration committee is the govern- 
ing committee during the interim between the meetings of the house 
of delegates ? 

Mr. Wrieut. Well, it is further removed. The board of governors 
is the governing committee, but it only meets four times a year, and 
the administration committee is in the nature of an executive com- 
mittee of the board of governors. I contacted them by telegram. 
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Senator Keravuver. You do not see any objection either by the word 
of the Constitution or by the President or the intent of the Constitu- 
tion as to the Chief Justice appearing / 

Mr. Wriair. I see none whatever. Every consideration that I can 
see lends to favorable consideration of a resolution. I think we have 
to, as Congressm: in Keating said, dramatize this information. 

Now, the Senate and the C ongressmen have a full-time job. It is 
impossible, i in my opinion, for either of you to read all that comes over 
your desk. Consequently, you rely upon committees and subcommit- 
tees. You rely then upon their report. 

We feel that a dramatization of actual fact, of what this third arm 
of government is, and what it does, and what the needs will be, a very 
wholesome and constructive thing, because year in and year out the 
Congress has cut down the budget. 

We actually have courts in the West, Senator, that do not have 
courtrooms. They are holding court in cloakrooms, and jury rooms. 
That is because the budget requested—and which never, so far as I 

‘an ascertain, is padded a nickel—is always cut down. That is what 
I mean when I say that we have no sustained champion in the Congress 
looking after the judiciary only. 

Senator Krravuver. Is your recommendation for a joint resolution 
to make the permanent law, or for a trial run ¢ 

Mr. Wriaut. I would not be interested, Senator, for just a trial run. 
Personally—I may be wrong, of course—but personally, I think it is 
& very constructive move and I would like to see it permanent. I 
would like to see it applied to every Chief Justice, and to every court. 

Senator Kerauver. You think every session, or every term ? 

Mr. Wricut. I said in my statement every year. I assume that after 
it was tried, as the distinguished Congressman from Illinois suggested, 
the Congress would accommodate itself to it, and I suppose every 2 
years would be enough. 

Senator Krrauver. Would you contemplate that if there is a per- 
manent law then time and so forth would have to be fixed by concur- 
rent resolution for each appearance ? 

Mr. Wricur. I would assume so; yes, sir. 

Senator Krravuver. Would you be in favor of wording the bill so 
as to make it possible for the Chief Justice to either appear personally 
or send a written report to be read at a joint session ? 

Mr. Wricrr. I would be in favor of a personal appearance only. 
A written report is simply another report that will not go through to 
the people. 

Senator Keravuver. Very well; thank you very much, Mr. Wright. 

The committee is honored to have Judge Harold M. Stephens, the 
chief judge of the United States Court of Appeals for the District 
of Columbia, and Judge Stephens has been invited to appear and 
give his views. 

The committee will have a 2-minute recess. 

(Whereupon, a short recess was taken.) 

Senator Krravuver. Judge Stephens is the next witness. Judge 
Stephens, will you come forward, please? 
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STATEMENT OF HON. HAROLD M. STEPHENS, CHIEF JUDGE OF THE 
UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA 


Judge SrerHEns. I am authorized to say at the outset that I talked 
with the Chief Justice of the United States before this hearing, and 
he authorized me to say that he has sent here, or is sending here, per- 
haps it has not arrived, a letter stating his views in response to an 
inquiry which was made of him. He authorized me to say that that 
may be filed in the record in the hearings if you desire it. 

Senator Kerauver. Thank you, Judge Stephens. 

Judge Srepuens. As Senator Kefauver has said, I am chief judge 
of the Circuit Court of Appeals for the District of Columbia and as 
such I am a member of the Judicial Conference of the United States, 
consisting of the Chief Justice and the 11 chief judges. 

Chief Judge Biggs, one of my colleagues on that Conference, John 
Biggs, Jr., of the United States Court of Appeals for the Third Circuit, 
is here with me. 

Let me make clear further that in what I say this morning I am not 
assuming to speak for the Judicial Conference of the United States. 
What I say, or the views I state here, are shared by my colleague, Judge 
Biggs, individually. He has authorized me to so state. 

While much that I shall say this morning is the product of many 
years of experience on the part of Judge Biggs and myself on the 
Judicial Conference of the United States in dealing with the affairs 
of the Federal courts, we do not assume to speak for the Conference 
because it has not formally acted in this matter. We speak our own 
views on the subject. 

Before making or commencing my more organized remarks, I might 
perhaps help the committee by answering one or two questions that 
have been asked about the courts, and about the Chief Justice making 
reports. 

Section 331 of title 28 of the United States Code provides that the 
Chief Justice shall submit to Congress an annual report of the pro- 
ceedings of the Judicial Conference, and its recommendations for 
legislation. I think we have a copy of such a report. That is a report 
regularly filed by the Chief Justice. 

This is the last one as a sample, which can be filed as a part of the 
record if you desire. That is the recommendation of the Judicial 
Conference for legislation. It is an account of its proceedings. 

The statutes also provide in section 604, subparagraph (4) that the 
Administrative Office of the United States Courts, the executive func- 
tionary of the Judicial Conference of the United States, and agents 
under its direction and supervision, shall submit to Congress and the 
Attorney General copies of the report, data, and recommendations re- 
quired by paragraph A (3) of this section; and paragraph A (3) pro- 
vides that the director shall submit to the annular meeting of the 
Judicial Conference at least 2 weeks prior thereto a report of the 
activities of the Administrative Office, and the state of the business 
of the courts together with statistical data submitted to the chief 
judges of the circuits and the Director’s recommendations which sup- 
port, and data and recommendations shall be public documents. 
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This is a sample of such a report, which is filed first by the Director 
with the Judicial Conference of the United States, and it is also sup- 
plied to the Congress. 

It is a very detailed and intricate account of the work of the courts 
for the fiscal year, which is being concluded. 

The budget of the courts, the proposed estimates of the courts’ 
budget, are embraced in this volume here. They are prepared tenta- 
tively by the Director of the Administrative Office of the United States 
Courts and they are submitted to the Judicial Conference of the United 
States at its September session; and thereafter it is sent to the Bureau 
of the Budget, and are included within the President’s budget if they 
have been approved by the Judicial Conference. 

There is a statute which provides that they shall be transmitted by 
the President to the Congress without diminution. 

The Bureau of the Budget can make recommendations concerning 
them, but the only body which can diminish the estimates of the courts 
is the Congress itself. That is a safeguard to the independence of the 
courts against a possible executive diminution of its estimates for 
support. 

I refer to these preliminarily because of the colloquy which went 
on befere as to what is already sent to the Congress. I refer to it 
particularly in connection with the remarks of Mr. Lloyd Wright, 
that with such voluminous materials as these to deal with, there is 
difficulty. 

Senator Kreravuver. The estimate of the expense of the courts, that 
is pave by whom? 

Judge Sternens. It is prepared tentatively by Mr. Chandler, the 
Director of the Administrative Office of the United States Courts, who 
is the executive functionary, with the assistance of the Judicial Con- 
ference. 

Senator Kerauver. Then that is sent to the President? 

Judge SrerHens. It is sent to the Judicial Conference itself, and 
the Conference at its September session, carefully considers it. We 
go over it beforehand and we discuss it at the September Conference. 

If we approve it as we do, or modify it and have it rewritten, then 
it goes to the Bureau of the Budget and it is included within the 
President’s report to the Congress as a whole. 

Senator Krerauver. You said under the statute there could be no 
diminution, but can there be an increase? 

Judge Srernens. Well, the statute provides, and I will find it in a 
minute, that the Bureau of the Budget may make recommendations 
concerning the budget of the courts, and of course he could recom- 
mend an increase of the budget; but that statutory safeguard exists 
against diminution by the executive branch of the Government. The 
Coomvenn can either diminish it or increase it, of course. 

I refer to those because they show something of the bulk of ma- 
terials which is submitted to Congress and the impossibility of any 
Member of Congress unless he is on a special committee and has the 
aid of his staff members, going over such detailed matters. 

Senator Warxrns. I would say that the members of the Judiciary 
Committee of the Senate and of the House, I assume, has substantially 
the same burden. We have so many measures before us, and so much 
detail that it would be almost impossible for each individual member 
to read all of those matters that come before us. We have to divide our- 
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selves up into numerous subcommittees, in order to take care of the 
work of this committee. In fact I think about 50 percent of the work 
of the committees of the Senate is in this one body. 

Judge Sreruens. That is correct. 

Senator Warkrns. It is difficult for even the committee assigned 
to do that, let alone the average Congressman. 

Judge SrerHens. I will refer to that in the course of my remarks. 

Now, as I have said, Chief Judge Biggs and myself have been mem- 
bers of the Judicial Conference ‘for a “good many years, and we are 
members of its advisory committee which consists of the Chief Justice 
and myself, and Judge Biggs, and Chief Judge Phillips of the 10th 
circuit. We therefore come very intimately into contact with the 
work of the courts and the conference throughout the entire country. 
I am referring of course not to the Supreme Court of the United 
States, whose budget and affairs are handled separately: but to the 
11 United States courts of appeals and the special courts and all of 
the United States district courts. 

Since 1939 the fiscal and administrative affairs of the United States 
courts and the legislative recommendations to the Congress for addi- 
tional judgeships and for appropriations, and for other matters affect- 
ing the welfare of the courts, have been in the hands of this Judicial 
Conference of the United States created by Congress, and with the 
assistance of the Administrative Officer of the United States Courts. 

Prior to 1939 the budget of the Federal courts and all of their fiseal 
and administrative affairs were in charge of the Department of Jus- 
tice. That was an anomalous situation, because the Attorney General 
was one of the principal litigants, or counsel, to one of the principal 
litigants before the courts, and also it gave the executive branch of 
the Government a potential veto over the budget of the courts. 

Also it was an unwise arrangement because it divided the authority 
and responsibility. The responsibility for the effectiveness of the 
work of the courts is, of course, fundamentally in the courts. But the 
Attorney General was in charge of presenting our budget and he was 
in charge of fixing the salaries of our employees, clerks, and deputy 
clerks, and secretaries, and the like, and buying the books and dis- 
tributing the books and arranging for the travel of judges from one 
circuit to another. There was a division of responsibility and 
authority. 

In 1939, with the approval of Chief Justice Hughes, a number of 
us were interested in the well-being of the judiciary ‘and recommended 
to Congress that that system be changed. As a result the so-called 
Chandler Act, or Administrative Act, was enacted by Congress after 
careful study and it turned 8 old Conference of Senior Cireuit 
Judges, which originated in 1925, on the recommendations of Chief 
Justice Taft. into the Judicial Cointornes of the United States. That 
body was endowed with full responsibility for the administrative and 
fiscal affairs of the courts. 

Manv members of the bar. and the public at large, know little of 
that side of judicial work. It is thought that the courts are thought 
of in terms of the cases that are decided. They appear at various 
times in the papers. 

However, there is a big business transaction in operating the Federal 
courts. The money must be raised through the budgetary recom- 
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mendations of the Congress and through the presentation of those to 
the committees of Congress, for the operation of the courts. Books 
must be purchased and distributed to the judges. Arrangements must 
be made for the travel of judges from one circuit or district to another, 

The work of the referees in bankruptcy and fixing of their salaries, 
and of their assistants, must be supervised ; and the probation officers 
of the county must have their fiscal affairs supervised. ‘The court 
reporter system must have supervision. The salaries of the referees 
in bankruptcy and the clerks and deputy clerks must all be fixed and 
provided for. 

There are about 4,000 persons in the entire Federal judiciary, in- 
cluding the judges and the other personnel. The housing of the court 
has to be dealt with. That is through the liaison with the Public 
Buildings Service and the General Services Administration. 

This is a big business undertaking. It is an important one to the 
effectiveness of the courts. The result of putting this work under 
the charge of the courts themselves, through the Judicial Conference 
of the United States, has been one of the many and substantial im- 
provements in the facilities for the administration of justice. I will 
not take time to detail them, because I am filing with the consent of the 
chairman a full statement, and I am just only going to refer to the 
more important features. 

In that statement I have detailed many of the improvements which 
have resulted from this new system of operating the courts. I might 
mention, because you will be familiar with them yourselves, some of 
them. The installation of the court reporter system is one of those 
improvements. Prior to a few years ago every State in the Union 
except Virginia had an official court reporter system for the courts, 
for the trial courts, and there was no such thing in the Federal courts 
until a few years ago. If you were a litigant in the Federal courts 
you had to hire a contract reporter, and it was very expensive. 

We installed—with the approval of Congress, of course—the court 
reporter system by virtue of which each district judge has an official 
court reporter. We established that on an official basis and reduced 
the cost as far as the transcript fees are concerned. 

We recommended to the Congress that the bankruptcy system of 
the country, which is a very large and important system, be taken off 
the fee basis and put on a salary basis; and the Congress gave the 
Judicial Conference authority not above an established maximum, 
to establish the salaries of the referees in bankruptey and their assis- 
tants, and provide for their operations. 

I might say by interpolation that under the new system of opera- 
tion of the bankruptcy referees of the country, that system is now self- 
supporting. The gross appropriations for it are between two and 
three millions dollars a year, but they are all covered back in the 
Treasury by the expense fund and other receipts of the bankruptcy 
system. 

Those are just two of the instances in which we have benefited the 
judicial system by our recommendations, with the approval of the 
Congress. 

We were fr equently called upon by the committees of Congress to 
make recommendations concerning pending legislation, which might 
affect. the administration of justice. In those instances we have also 
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heen able to help the Congress and its committees to get legislation 
which is sound and helpful to the courts, and to avoid legislation 
which might interrupt and interfere with the processes of the courts. 

We also are largely involved in the revision of title 28, and title 18 
of the United States Code, the Judicial Code, and the Criminal Code. 
Congress cooperated with us in that, of course, but we took part in 
that. 

Those improvements are wholesome, but I regret to report, as a 
member of the Judicial Conference, although as I said I am not speak- 
ing for the Conference, that we have not a very happy report to make 
so far as the disposition of our business is concerned. It is still in a 
very grave arrearage, almost all over the country. Two-thirds of 
the judic ial business of this country is done in the large urban centers 
of 500,000 or more. In those large centers the work of the courts are 
oravely in arrears. 

My predecessor at this table, Mr. Loyd Wright, has mentioned some 
of those figures, and I shall not take your time to repeat them in 
detail. 

To give you some figures, I do want to take this opportunity of 
informing this committee quite fully concerning the situation which 
the courts find themselves in. It is that situation which is the predi- 

cate really, and the foundation for a recommendation that I make and 
that Judge Biggs joins me in, favorable to this proposed joint resolu- 
tion. If it turns out to be a concurrent resolution, it applies also. 

As Mr. Wright said, in the southeastern district of New York, as far 
as criminal cases are concerned, we are pretty well up to date because 
we dispose of the criminal cases first in the United States district 
courts and in the Federal courts of appeals. 

So far as the cases which have statutory priority are concerned, such 
as the antitrust cases and Federal Commuication cases, and others, 
we try to keep those quite well up to date. 

However, so far as the general case load of civil cases is concerned, 
which is very large, we are very seriously in arrears and have been 
for many years. The southern district of New York takes 45 
months from the filing of a case, a civil case, before it is heard and 
disposed of. After it reaches you it takes 35 months. 

In the District of Columbia it is 22 months in civil jury cases and 
16 months in nonjury cases. 

In the northern district of California it is 13 months from filing to 
disposition, and 81459 months from issue to disposition. Figures in 
southern California are about the same. 

In New Jersey it is 19 months from filing to trial, and 13 months 
from issue to trial. 

In Pennsylvania, in the eastern district where Philadelphia is, it is 
24.7 months from filing to disposition, and 21 months from issue to 
disposition. 

In the eastern district of Michigan, involving Detroit, the figures are 
somewhat the same; and in the northern district of Illinois it is about 
the same. 

That lag in the disposition of cases is growing. It takes from 1 to 
4 years to get a civil case disposed of in the United States district 
courts in this country. When you add to that the average, or median 
time as the statisticians call it, of about 7 months from the filing of an 
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appeal to its disposition in one of the circuit courts of appeals you 
have another great additional time. 

Senator Warkrns. Could I ask you this question at this point ? 

There is reference to the use of the pool of judges. What is the 
experience of the Judicial Council with reference to that? Are they 
making full use of the judges who do not have full loads ? 

Judge Streruens. Yes; I am glad to have you ask that question. 
The statutes provide that the chief judge of a circuit may circulate 
judges within the circuits at his own instance. 

The statute provides that upon the request of the chief judge of a 
circuit, consented to by the chief judge of another circuit, a circuit 
court or district judge may be transferred on the order of the Chief 
Justice of the United States from one circuit court to another. 

We make just as much use of that in the Federal system as is pos- 
sible. 

We have sitting with us in the United States District Court for the 
District of Columbia at the present time—serving at the moment also 
in the Fourth Circuit; helping us in the Fourth Circuit—both a re- 
tired judge from Ohio, Judge Wilcox, and we have also Judge Stone, 
« retired chief judge of the Eighth Circuit who served with us. 

In April in this circuit we are having come up Judge Thomas of 
the Fifth Circuit; United States district judge for Alabama, I believe. 

Judges are c: alled to New York to sit; and te Chicago; and to Den- 
ver, and to the very busy centers. Also they are called to Philadel- 
phia. We make just as much use of that as is possible. 

Now, there are certain limitations on it. If there is a single judge 
in a State it is very difficult to take him out. Some of the States have 
had only 1 judge, 1 district judge. If you take him out an emergency 
matter cannot be dealt with in his State. He might have some idle 
time, but you cannot very well take him away from his seat of busi- 
ness because there are injunction cases, and important stay-order mat- 
ters, and he would have to be there. 

Of course, we have to consider the situation with reference to the 
business of the courts elsewhere, and we cannot rob Peter to pay Paul. 
The courts are very busy all over the country in the large urban centers. 

We do use that system, just as much as I think it is possible, and 
it is a considerable help. But it is not the full answer to the problem. 

Senator Warxkrns. The reason I am asking that question is because 
{ have heard from time to time from some sections of the United States 
that the Federal district judges do not put in full time and that they 

take unusually long vacations; that they are not employed as they 
should be; that we have an abundance of judges in some places and 
a scarcity in others. I am wondering if that could not be corrected 
by a little more vigorous prosecution “of that program. 

Judge SrerHens. Well, I think the program is prosecuted with a 
good deal of vigor. I think there are instances where United States 
district judges in small States, with small populations and small busi- 
nesses, are not especially busy. But that is the exception rather than 
the rule. 

As I say, if there is a single judge in a State, you cannot safely 
take him out any more than you can take out the fire department in a 
small part of the city. He has to be there if a fire breaks out. 
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So far as vacations are concerned, I have seen some talk in the papers 
on that subject also, and I am glad to discuss that frankly. The prob- 
lem of vacations is one that is not generally understood by the pub- 
lic, and perhaps not by some of the ‘Members of the Congress and the 
bar. 

A great deal of the judge’s work is done off the bench. You have 
been a judge, and as I was in Utah, and vou know that there are in- 
structions to write and opinions to write in nonjury cases and records 
to read. so that not all of the judge’s hours are put on the bench. 

The same thing is true with respect to summers. If there is a vaca- 
tion period which seems extended, many, many judges are found work- 
ing there writing opinions. That is particularly true of the circuit 
courts of appeals and true of the district courts. Also there is this 
problem with respect to summertime, and that is that witnesses leave 
and jurors are more difficult to get, lawyers are away, and sometimes 
it is difficult to have full sessions throughout a summer. 

However, the Judicial Conference would welcome information as 
to any lack of attention to duty by the judges anywhere. I promise 
you we will take steps to correct it if there is any fault. 

Senator Warxins. I do not know of any situations from my own 
personal knowledge, but I have heard discussions and heard other 
people say that that was the situation. 

There is one other item; and I recognize that probably this is not 
the place to go into all of these matters. but sometimes it has been 
touched upon and we probably will not have another opportunity to 
say much about it before this committee. 

I would like you to tell us about the situation with reference to these 
delays caused by the climate, hot summers, with respect to the courts. 

Judge Sreruens. In the northern part of the country, it is not very 
much. In the extreme South, there are places where it is practically 
impossible to hold a trial court in the summertime for 2 or 3 months. 

We are doing the best we can with that. Through the Public Build- 
ings Services and General Services Administration, we are trying our 
best to get air conditioning so that that lag can be taken up. 

However, that is true in a few instances that it is almost impossible 
to hold court in some of the southern places in the extreme heat of the 
summer. But we are trying to remedy that, Senator Watkins, by 
getting in air conditioning. That means of course, that the Public 
Buildings Services has to get appropriations from the Congress for 
the work in that particular. We do aid it to the extent we can. 

Now as I say, this delay in the courts of this country is a denial of 
justice. It really isa denial of justice. 

If you were a plaintiff in a civil suit in the United States district 
courts, with a claim for money against the Government and a claim 
against some individual, or for any other relief, and had to wait from 
1 to 4 years to get relief on a just claim as you believed it, I think you 
would think the courts were of ver y little use to you. 

If you had an unjust claim against you and your business affairs 
were tied up for that length of time, I think you would feel that you 
did not have much of a judic ial system. 

It rests upon our consciences—and I mean by “ours” that of judges 
of the country—that this situation exists, because the people of this 
country will not continue their confidence in the judicial branch of 
the Government. It must be corrected. 
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What are itscauses? In the first place- 

Senator Kerauver. Judge Stephens, I do not want to cut you short, 
but are you talking now about matters that the Chief Justice might 
probably discuss in a message to Congress? 

Judge SreruEns. I will come to that toward the close of my 
remarks and I think I can promise you that it will not be over 20 or 
25 minutes more for what I have to say. I have prepared myself 
very carefully. 

Senator Warxrns. I regret I have an appointment that I just had 
called to my attention, and it is not possible for me to change it at 
the last moment. If you will excuse me, I am going to re: ad what 
Judge Stephens says. 

Senator Keravver. I would like Senator Watkins to be here, too, 
to hear the rest of your testimony. 

I suggest we recess at this time and we will reconvene at quarter 
of two. 

Senator Warkrins. We can take whatever time is needed at that 
time. 

Senator Keravuver. The committee will stand in recess until 1:45. 

(Whereupon, at 12:15 p. m. the hearing was recessed, to reconvene 
at 1: 45 the same day.) 





AFTER RECESS 


(The hearing was resumed at 2 p.m.) 

Senator Kerauver. The subcommittee will come to order. 

The chairman of the subcommittee regrets exceedingly that Senator 
Watkins will not be able to get back for a while and possibly other 
members of the subcommittee may not be able to be present. 

There is a rule of the subcommittee that requires two members to 
be present when sworn testimony is going to be given. Since this is 
not sworn testimony and witnesses are here at the invitation of the 
subcommittee, at some inconvenience to them, the chairman will reluc- 
tantly proceed without other members being here. 

I assure Judge Stephens, Judge Biggs, “Mr. Minor, and others that 
copies of the transcript will be ‘sent to all members so that they can 
be familiar with what has been testified to. 

Judge Stephens, will you proceed ? 


STATEMENT OF HON. HAROLD M. STEPHENS, CHIEF JUDGE, UNITED 
STATES COURT OF APPEAIS, DISTRICT OF COLUMBIA CIRCUIT— 
Continued 


Judge StepHens. [am glad to proceed before you alone, sir. 

Mr. ‘Green asked me whether I had made sure that the ‘formal state- 
ment which I had prepared had been put into the record. I think the 
record shows that I offered it, but, if not, I do offer it. It has been 
handed to Mr. Green. 

Senator Krerauver. Without objection, it will be printed i in full in 
the record. 

(The document referred to follows :) 

Since 1939, the responsibility for the management of the fiscal and adminis- 
trative (herein for convenience sometimes referred to as “business”) affairs of 
the United States courts has through congressional action been lodged in the 

58560—55——_5 
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courts themselves, the Judicial Conference of the United States, the judicial 
councils and conferences of the circuits, and the Administrative Office of the 
United States Courts, rather than, as heretofore, in the Department of Justice. 
Under, and probably because of, this new system of management, substantial 
improvements have been accomplished. A reference to some of them is set forth 
in footnote 1 at the end.* It must with regret be recognized however that under 
the new system little has been accomplished in respect of eliminating delay in 
the disposition of civil cases. Criminal cases, having statutory priority, are 
more promptly dealt with. In the 86 United States district courts for civil cases 
terminated in the fiscal year 1954, after a trial was held, the median time interval 
from filing to disposition was 13.5 months; from issue to trial, 8.1 months. 

If the figures for particular district courts be considered rather than those 
for the 86 districts taken together, the time interval is in many instances much 
greater than that just stated. For example, in the southern district of New York 
the median time for filing to disposition of civil cases terminated in the fiscal year 
1954 (cases in which a trial was held) was 45.0 months; from issue to trial, 
35.9 months. In the District of Columbia the Calendar Commissioner’s estimate 
of the time required to reach trial from calendaring at the end of the fiscal year 
was 22 months for jury cases and for nonjury cases other than divorce it was 
16 months.’ In Virginia and Wisconsin the time lag was somewhat less. The 
median time intervals from filing to disposition of civil cases tried in the Federal 
courts of these States were as follows: Virginia, eastern, 13.4 months; Virginia, 
western, 8.6*° months; Wisconsin, eastern, 23.5 * months; and Wisconsin, western, 
11.3° months. The median intervals from issue to trial were: Virginia, eastern, 
8.8 months; Virginia, western, 6.7° months; Wisconsin, eastern, 14.9* months: 
and Wisconsin, western, 4.9* months. In the northern district of California the 
interval from filing to disposition was 13.6 months; from issue to trial, 8.1 months ; 
and in the southern district of the same State from filing to disposition, 12.9 
months, and from issue to trial, 7.1 months. In the district of New Jersey, the 
interval from filing to disposition was 19.2 months; from issue to trial, 13.7 
months. In the eastern district of Pennsylvania (which includes Philadelphia ) 
from filing to disposition the interval was 24.7 months; from issue to trial, 21.1 
months. In the eastern district of Michigan (which includes Detroit) the inter- 
val from filing to disposition was 16.9 months; from issue to trial, 10.7 months. 
In the northern district of Illinois (in which Chicago is situated) the interval 
from filing to disposition was 15.1 months; from issue to trial, 10.6 months. In 
the district of Nebraska the interval from filing to disposition was 15.6 montis 
and from issue to trial 10.3 months.* 

If the series of years ending with the fiscal year 1954 for which figures are 
available, to wit, the years 1945-4, are regarded, the showing is not more heart- 
ening; on the contrary, the reports show that in most of the districts above 
particularized, the timelag in the disposition of cases has been increasing. 
Tables attached at the end of this memorandum so demonstrate (see exhibits 1, 
1—A,1-B). For all of the 11 courts of appeals the median time between the filing 


1 Substantial improvementts in the organization and operation of the courts since 1939 
include: Establishment of an official court reporter system for the district courts ; change 
of the method of compensating referees in bankruptcy from a fee to a salary basis; limita- 
tion of 3-judge district courts convened to hear cases arising under the antitrust laws to 
1 circuit judge and 2 district judges, thus lessening the interference of such cases with 
the work of the courts of appeals—a previous statute having required the services of 5 
circuit judges; revision and simplification of the manner of handling fees charged by the 
clerks of the district courts; simplification of the methods of the court clerks in handling 
trust funds through checking accounts with the Treasurer of the United States; placing 
the appointment of all United States commissioners in national parks solely in the district 
courts of the districts in which the parks are located—a previous statute having required 
the appointment of such commissioners on recommendation and approval of the Secretary 
of the Interior; revision of title 18 and ttile 28 of the United States Code—increase in the 
per diem fees, mileage, and allowance for subsistence of jurors; limitation of review of 
orders of the Federal Communications Commission (other than those issued in the exer- 
cise of its radio licensing functions) and of the orders of the Secretary of Agriculture 
under the Packers and Stockyards Act and the Perishable Agricultural Commodities Act 
and of the orders of the U. S. Maritime Commission. Federal Maritime Board and Mari- 
time Administration to the appropriate circuit court of appeals with further review on 
certiorari by the Supreme Court rather than, as theretofore, to 3-judge district courts con- 
sisting of a circuit judge and 2 district judges with right of appeal direct to the Supreme 
Court; establishment of the Youth Authority for individualized treatment of youthful 
offenders, the creation of a substantial number of additional judgeships to aid in the dis- 
position of the growing caseload of the courts; the obtaining of a substantially increased 
budget, i. e., additional appropriations for the support of the courts. 

2 No figures are available in respect of the District of Columbia for the interval from 
filing to disposition. 

8 Less than 25 cases were tried in 1954 which are not enough statistically for computa- 
tion of a significant median. Therefore, a median was calculated and is listed for the 2 
years 1953 and 1954 combined. 

* Separate information as to medians for Omaha and Lincoln are not given because only 
20 civil cases were tried at Omaha and 5 at Lincoln. 
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of the complete record and final disposition for civil cases terminated in the 
fiscal year 1954, after hearing or submission, was 7.1 months. For the District 
of Columbia circuit it was 8.3 months; in the 7th circuit the interval was 6.5 
months; and in the Sth circuit, 7.5 months. 

The median time from filing in the district courts to decision in all of the 
courts of appeals was 21.4 months. In the District of Columbia circuit it was 
19.6 months; in the 4th circuit, 17.7 months; in the 7th circuit, 23.2 months; and 
in the 8th circuit, 21.7 months. 

The delay in the disposition of civil cases evidenced by the foregoing figures 
amounts in effect to a denial of justice, and it cannot be doubted that it seriously 
impairs the confidence of litigants in the judicial system. No private business 
could hope to survive if it delivered its product as tardily as the courts dispose 
of their cases. 

What are the factors which contribute to this arrearage in the disposition of 
cases? First should be mentioned the great increase in the caseload without 
commensurate increase in the number of judges.’ In 1900, 23,832 cases (13,225 
civil and 10,607 criminal) were commenced in the United States district courts: 
there were 101 judges, and the caseload per judge was 236. In 1920, a total ot 
77,696 (22,109 civil and 55,587 criminal) were commenced : there were 112 judges, 
and the caseload per judge was 693. In 1940, a total of 68,135 cases (34,734 
civil and 33,401 criminal) were commenced; there were 197 judges, and the 
caseload per judge was 3438. In 1950, a total of 98,005 cases (54,622 civil and 
36,383 criminal) were commenced; there were 221 judges, and the caseload per 
judge was 412. In 19538, a total of 101,292 cases (64,001 civil and 37,291 crim- 
inal) were commenced; there were 224 judges, and the caseload per judge was 
452. In 1954, a total of 101,269 cases (59,461 civil and 41,808 criminal) were 
commenced: there were 251 judges, and the caseload oe judge was 403. The 
total number of cases filed in the district courts in 1953 and 1954, respectively, 
101,292 and 101,269, contrasts strikingly with the total filed in 1900° (23,832) 
The number of cases increased more than fourfold; the number of judges a little 
more than doubled. If the increase in judges had been commensurate with the 
increase in caseload, there would be at the present time at least 404 district 
judges, rather than the 251 above-mentioned. 

In the United States courts of appeals in 1900, 1,093 appeals were do¢keted : 
there were 29 judges with a caseload of 38 per judge. In 1920, 1,523 appeals were 
docketed ; there were 31 judges with a caseload of 49 per judge. In 1940, 3,446 
appeals were docketed; there were 57 judges with a caseload of 60 per judge. 
In 1950, 2,830 appeals were docketed ; there were 65 judges with a caseload of 44 
per judge. In 1953, 3,054 appeals were docketed; there were 65 judges with a 
caseload of 47 per judge. In 1954, 3,481 appeals were docketed; there were 68 
judges with a caseload of 51 per judge. The total number of cases docketed in 
the courts of appeals in 1954 (3,481) contrasts strikingly with the total number 
docketed in 1900 (1,093). The number of cases increased a little more than three- 
fold; the number of judges a little more than 244-fold. If the increase in judges 
had been commensurate with the increase in ensetoeil, there would be at the 
present time at least 87 circuit judges rather than the 68 above-mentioned. It 
may be mentioned also, parenthetically, that in addition to the increased case- 
load, the character of the cases in the courts of appeals has changed in a manner 
which has increased the burdens of those courts. Since the Judicature Act of 
1925, the United States courts of appeals have been the courts of last resort in 
the Federal judicial system in all except a relatively small number of cases. 
Also, since the courts of appeals review, in addition to the decisions of the dis- 
trict courts, the decisions of all of the Federal commissions, the majority of 
which have been created during the past 20 years, their burdens have been in- 
creased greatly by that duty (see further comment on the increased burden of 
the courts in exhibit II). 

In view of the rapidly increasing population and of the great growth of busi- 
ness of the country, and in view of the immensely increased, and increasing, case- 
load in the courts, above reviewed, it is clear that they are attempting—to use 
a trite figure—to bail out an ocean of cases with a spoon of judges. With the 
present judge force, the courts are attempting the impossible. 

During the fiscal year 1954 the United States district courts disposed of 93,161 
cases, but left pending an additional 78,531. This backlog accumulated over the 
years, but in recent years has been increasing and at a higher rate. During the 
past 3 fiscal years, the backlog of criminal cases increased 31 percent, and the 
backlog of civil cases 23 percent. Using the output of the fiscal year 1954 as a 
guide, it would take all of the district court judges 10 months merely to eliminate 
the backlog, that is, without disposing of any of the current business. 


—_— 


5 The count is necessarily made in terms of the number of judgeships. 
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A second factor has been overconservatism of the Judicial Conference of the 
United States in recommending the creation of new judgeships only when vitally 
necessary to met the already accumulated and accumulating caseload. The 
Judicial Conference has recommended judgeships only after the caseload has 
begun to overwhelm, rather than when it first appears that it will probably 
become excessive. 

A third factor contributing to the arrearage in the disposition of cases is the 
timelag in the creation of judgeships and in the appointment of judges after 
the judgeships have been created. The Judicial Conference has not recommended 
the creation of new judgeships except when it regarded them as vitally neces- 
sary to meet the accumulated and accumulating caseload. If judgeships rec- 
ommended are not created or the judges not appointed until after the lapse of a 
number of months, or even years, the caseload continues to build up and press 
upon the courts until by the time the judgeships are created and the judges ap- 
pointed an added need has arisen. In respect of 57 judgeships created since 
1945 by virtue of recommendations by the Judicial Conference, only 6 were cre- 
ated during the year in which the recommendation was made, 23 were not 
created until the following year, 9 were not created until 2 years later, 12 until 
3 years later, 4 until 4 years later, and 3 until 5 years later. 

Some of this delay is inherent in the legislative process. It takes longer to 
enact a statute than to utter an edict. Most of the recommendations of the 
Conference for the creation of judgeships are decided upon at the September 
session. Since Congress is ordinarily in adjournment in the fall, these recom- 
mendations do not reach the attention of Congress until it convenes in January. 
Bills providing for the judgeships must then be submitted to hearings before the 
subcommittees of the Committees on the Judiciary of both the House and Senate, 
and if reported favorably by the committees must then await time for floor debate 
in the Senate and House—uniless the bills are not controversial (which is rare), 
when they might pass upon the Consent Calendars. It is seldom that the recom- 
mendations reaching the attention of Congress in January are enacted until 
toward the close of the session of Congress then commencing. Recommendations 
of the Conference made at its March session or sometimes added to pending 
bills and, therefore, suffer less delay than the September recommendations. 

After the bills have been enacted and signed by the President, there follows the 
period devoted to the consideration by the Attorney General and the President 
of the names of those who aspire to appointment. If there is controversy concern- 
ing an appointment—for example, as between Senators from a given State—there 
may be substantial delay on that account. After a name has been decided upon 
and nomination made by the President, there then follows a further period of 
delay until a confirmation hearing has been held in the Senate. There is delay 
also in some instances in filling vacancies. 

To give specific examples of delay in the creation of judgeships, the filling of 
judgeships after creation, and the filling of vacancies, and examples of the case- 
load effect of such delays: In 1951, there were in the eastern district of Pennsyl- 
vania (at Philadelphia) seven permanent judgeships. The district shared also 
in the services of a temporary roving judge, who served the eastern district and 
two other districts. In September 1951, the Judicial Conference recommended 
that an additional judgeship be created for the eastern district. In September 
1952, the Conference recommended that the judicial staff in the eastern district 
be increased to nine full-time judgeships. On May 26, 1952, Judge McGranery 
resigned to become Attorney General of the United States. Less than 2 months 
thereafter Judge Bard resigned to run for the Senate. These resignations reduced 
the judicial staff to 5 full-time judges at a time when the Judicial Conference had 
recommended that there be 9 judgeships in the district. The first of the vacancies 
created by the two resignations just mentioned was filled in May of 1954 just 
2 years after the vacancy occurred. The other vacancy is not yet filled although 
a nomination is pending. One of the new positions recommended by the Con- 
ference and provided for by Congress in 1954 has not yet been filled. The other 
recommendation is pending before the Congress. The number of pending civil 
eases in this district has been increasing steadily since 1953. Two judgeships 
were added in 1949, when the pending caseload stood at 2,490 cases. By June 30, 
1954, this figure had increased to 4,093 civil cases. The median time intervals 
from the filing to the disposition of civil cases terminated after trial increased 
from 15.3 months in the fiscal year 1949 to 24.7 in the fiscal year ending June 30, 
1954. 

In August 1949, Judge Wilkin, district judge in the northern district of Ohio, 
retired. That position remained vacant for 18 months until it was filled by the 
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appointment of Judge McNamee in March 1951. During that period a Judicial 
Conference recommendation for an additional judgeship was awaiting action by 
the Congress. Thus, in the view of the Conference, this district should have had 
5 judges; but for this 18-month period it had only 3. The fifth judge was not 
added until February 1954, and by that time the Judicial Conference had rec- 
ommended that there should be six judges for the district. The recommendation 
for this sixth position is still pending before the Congress. During the period 
referred to above the pending load of civil cases in the northern district of Ohio 
had been steadily increasing. On June 30, 1948, there were 770 civil cases pend- 
ing on the dockets, but on June 30, 1954, this had more than doubled—to 1,612 
cases. The median time intervals from docketing to disposition of civil cases 
terminated after trial increased from 11 months in the fiscal year 1949 to aimost 
27.9 months in the fiscal year 1954. How long could a private business survive if 
there were such delays in creating official positions needed for efficient operation? 

For the northern district of Illinois (at Chicago) there were created on August 
14, 1950, upon the recommendation of the Judicial Conference, two additional 
judgeships. For 83 months these positions remained unfilled until the entry 
on duty of Judges Knoch and Hoffman on May 21, 1953. From June 30, 1950— 
just a month and a half prior to the creation of these 2 judgeships—to June 30, 
1953, the number of civil cases pending increased from 2,000 to 3,170 or 59 percent. 
Now in the fiscal year 1954, with a full complement of judges (for the first time 
in 4 years) this pending caseload has been reduced and now stunds at 2,497 
civil cases. 

By far the greatest need for additional judge power in recent years has been 
in the southern district of New York. That district is 1 of the 2 most heavily 
burdened in the country, the other being the District of Columbia. In its survey 
of the judicial business in the southern district of New York in 1947, the Judicial 
Conference noted the great increase in the number of cases filed from 3,597 in 
the fiscal year 1941 to 7,373 new civil cases in the fiscal year 1947. Pending cases 
had been steadily rising from about 3,500 on June 30, 1943, to 7,400 on June 30, 
1946, and to 10,099 on June 30, 1947. Two additional judgeships were recom- 
mended by the Conference in 1947 and in the following year two more were rec- 
emmended to help cope with the increasing caseload and to help in reducing the 
backlog. In August 1949, Congress finally acted to provide these four judgeships, 
but by that time the civil caseload had run into another thousand cases, or to 
11,099. In the following years, even these new additions to the judicial staff in 
the southern district of New York seemed inadequate, and the Judicial Confer- 
ence, therefore, recommended 3 new permanent judgeships to deal with the great 
number of incoming cases, and 2 judgeships on a temporary basis to help reduce 
the tremendous backlog of cases which had been building up since 1943. Action 
by the Congress on these recommendations was not taken for almost 4 years. In 
February 1954, provision was made for 2 new permauent judgeships for the 
southern district of New York, but the recommendations for the other 3 judicial 
positions are still pending. On June 30, 1954, the backlog of pending civil cases 
in the southern district of New York stood at 10,989 cases. This is almost one- 
sixth of all civil cases pending in the United States district courts throughout 
the United States. During the period November 20, 1946, to July 1, 1954, while 
the recommendations for the additional judgeships made by the Conference were 
pending, as above described, there arose in that district 13 vacancies. One of 
those vacancies remained unfilled for 17 months and 1 day; another was unfilled 
for 9 months and 15 days. 

The existence of judicial vacancies in districts for which additional judgeships 
were recommended by the Conference, as in the southern district of New York, 
in the northern district of Ohio, and in the eastern district of Pennsylvania, has 
apparently been one of the causes of delay by the Congress in providing additional 
judicial positions recommended. It may be related in this connection that some 
years ago during the time when the vacancies in the southern district of New 
York had long remained unfilled, as above described, Learned Hand, then chief 
judge of the United States Court of Appeals for the Second Circuit, appeared 
before a subcommittee of the Judiciary Committee of the Senate of which Sena- 
tor Pat McCarran was the chairman. Judge Hand was there to testify in sup- 
port of the creation of some of the judgeships above referred to, recommended by 
the Judicial Conference. Senator McCarran in the course of the hearing said 
to Chief Judge Hand that it would be easier to get the Congress to create the 
recommended judgeships if the President would fill the pending vacancies. Judge 
Hand replied that he knew of nothing that could be done to hasten the making 
of the appointments. Senator McCarran then said, “Why don’t you issue a ‘writ 
of arousement’ against the President ?”’ 
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The fourth factor contributing to the arrearage in the disposition of the cases 
in the courts is the diminution by the Congress of the amounts included in the 
budget estimates for the courts. Those estimates are rarely granted in full and 
are at times seriously cut. This is evidenced by the following two tabulations: 


Budget figures for United States courts of appeals and district courts 


) 


Budget | Actual appro- 


Year requests | priations 


Reduction 


1946, oe $15, 070, 800 | $14, 185, 000 $885, 800 
1947___ Bae ead 16, 375, 888 | 15, 928, 988 | 446, 900 
1948 = i 17, 483, 950 17, 047, 795 435, 155 
1949 | 19, 187, 200 | 19, 026, 700 160, 500 
1950 : d 22, 765, 950 22, 207, 500 558, 450 
1951 23, 755, 250 23, 147, 500 | 607, 750 
1952 25, 290, 675 , 808, 100 482, 575 
1953 25, 800, 950 25, 464, 350 336, 600 
1954 | 26, 052, 070 26, 041, 870 | 10, 200 
1954 supplemental bill pending ; 225, 500 220,000 | 5, 500 
1955 ca Sieh 28, 214, 525 27, 194, 750 | 1,019, 775 
1955 supplemental bill pending : 153, 500 18, 500 135, 000 


"TN os 455% . 28, 368, 025 


27, 213, 200 1, 154, 775 


Grand total, 10-years Sh 220, 376, 258 215, 291, 053 5, 085, 205 


Budget figures of all United States courts, i. e., including the Supreme Court 
and the special courts 


Budgetary Actual appro- 


requests priations Reduction 


1946 __. $16, 625, 550 $15, 693, 250 $932, 300 
1947___ 18, 289, 404 17, 762, 290 527, 114 
1948_ 19, 913, 900 19, 061, 745 852, 155 
1949 21, 537, 700 21, 176, 400 361, 300 
1950__- 25, 385, 300 24, 497, 400 887, 900 
1951... 26, 432, 600 25, 560, 365 872, 235 
1952 28, 016, 625 27, 368, 550 648, 075 
1953 28, 417, 800 28, 081, 200 336, 660 
1954__- 29, 145 28, 697, 020 335, 125 
1954 supplemental bill pending __- »o ! 220, 000 5, 500 
1955 31, 30, 028, 990 1, 187, 315 
1955 supplementa! bil! pending-_. 153, 500 ' 18, 500 135, 000 


Grand total 10 years _- 245, 246, 329 238, 165, 710 7, 680, 619 


1 Best estimate based upon both Senate and House bills. 


These reductions have occurred in the fiscal years reviewed, 1946 to 1955, 
inclusive, variously in the items for salaries of supporting personnel, travel, and 
miscellaneous expenses, and fees of jurors and commissioners. These items are 
of great importance to the effective operation of the courts. The supporting 
personnel item includes the clerks, deputy clerks, court reporters, criers, proba- 
tion officers, law clerks, and secretaries to judges. The travel item covers the 
funds necessary to enable the judges of the less heavily laden districts or cir- 
cuits to serve, by transfer under the direction of the Chief Jutice of the United 
States, in the more heavily burdened districts and circuits and thus to aid in the 
disposition of the caseload there. The miscellaneous-expenses item covers com- 
munications services, including penalty mail costs, printing of forms and briefs, 
records, expert fees, transcripts in forma pauperis, repairs to office machines, 
supplies and materials, office equipment, new lawbooks and continuations of 
existing lawbooks. The item for fees of jurors and commisioners is self- 
explanatory. The most serious cut taken during the period of year reviewed 
is that for the fiscal year 1955 (July 1, 1954 to June 30, 1955). The total cut 
in the budget figures for the courts of appeals and district courts, as will be 
noted from the first of the above tabulations, was from $28,214,525, the original 
total budget estimate, to $27,194,750, a reduction of $1,019,775. And a supple- 
mental estimate in the sum of $153,500 is to be reduced to $18,500, a cut of 
$135,000. The total estimates, including the supplemental estimate, are 
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$28,368,025. The total appropriation is to be $27,213,200; the total cut being 
$1,154,775. The effect in respect of the salaries of supporting personnel and 
travel and miscellaneous expenses of the reduction thus made by Congress in 
the principal appropriation estimate submitted by the judiciary for the fiscal 
year mentioned is shown by the following tabulation: 


1. Salaries of supporting personnel, the judiciary : 


Increase requested for staffs of 30 new judges______________ $638, 450 
Amount allowed for this purpose in 1955 act which is stated 

to represent provision for one-half of the new judges_______ 245, 525 
Estimate of amount needed to provide staffs for 15 new judges 

OU RET OE Bae rt sito ite 8 ss 319, 225 


Deficiency in provision for staffs for 15 new judges to be made up 
through measures suggested in the Director’s memorandum of 


« 


MNES TG) Beene Ses ics co se ee ch el 73, 700 
2. Travel and miscellaneous expenses, United States courts: 
Increase requested for travel, communications, printing, con- 
tractual services, supplies, and equipment, including libraries, 
fot De ew eee. oa a ee ee 335, 000 
Net increase requested in 1955 for maintenance expenses of 
judges penalty mail costs, and telephones for regular court 
personnel exclusive of increased staffs pursuant to P. L. 294 





Bot OURS ee 2 ee ea ee ele ess 115, 800 
‘Potal increase requeited fie IGG. cos ca sik ek 450, 800 
Amount allowed for these purposes in 1955 act which is stated 

to represent provision for one-half of the new judges except 

that no increase was or will be allowed, for travel of new 

FU ae 6 Se as Se eee 119, 600 

‘stimate of amounts needed to provide for the impersonal needs 
of 15 new judges and their staff (one-half of $335,000)___. 167, 500 
‘stimate of additional amounts needed to provide facilities for 

existing judges and their staffs in 1955___-._--____-_______ 115, 800 
Estimate of additional costs to be met in 1955________-________ 283, 300 
Deficiency in provision for travel and miscellaneous expenses to 

be met through measures suggested in the Director’s Memo- 

randuim of Aumust 3) 1606. 262. ah eee 163, 700 


The Director’s memorandum of August 3, referred to in the tabulation last 
above set forth, notifies the judges and supporting personnel that in order to stay 
within the diminished funds for the salaries of supporting personnel without 
diminishing the regular court staff it will be necessary to avoid temporary extra 
employments (such as may be necessary because of peak loads of work), to 
postpone the entry upon duty of new employees until any leave with pay of 
their predecessors has expired, and to avoid employment of substitute personnel 
for regular employees on vacation. Since the personnel of the courts is already at 
a Minimum, this means that some necessary work will be left unperformed. The 
memorandum also indicates that in view of the restrictions in the appropriation 
for travel and miscellaneous expenses, expenditures for office machines, law- 
books, binding and rebinding work, and addition to telephone services and ex- 
penditures for travel must be held to items that are virtually indispensable. 
These restrictions (as did similar ones of previous years) will seriously cripple 
the ability of the courts to deal with the heavy caseloads which have been de- 
scribed above in this memorandum. 

So far as remedies are concerned in respect of the arrearage in disposition of 
the courts’ business: Nothing can be done about the constantly increasing case- 
load. Joshua could effectively command the sun to stand still upon Gidean and 
the moon in the valley of Ajalon, but no human authority can stop the growth 
of the United States in population and in productivity. And as the country 
grows the caseload will increase. To remedy the arrearage and to meet effec- 
tively the increased business, there must be a very substantial expansion of the 
personnel and facilities of the Federal judiciary. 

So far as the lack of sufficient judges to deal with the increasing caseload is 
concerned: It is submitted that the Judicial Conference has been overconserva- 
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tive and unrealistically hopeful in respect of successfully dealing with the case- 
load by means of the judicial personnel requested of the Congress; that its 
recommendations for additional judgeships have been far too few. Congress 
has in the fiscal years commencing with 1945 created 63 judgeships, of which 
57 were recommended by the Judicial Conference. Twenty-seven more judge- 
ships (4 circuit and 23 district) were the subject of a bill pending in but not - 
enacted by the Congress in the session just closed. But even if that bill had 
been enacted, the total number of district judgeships would have been but 274, 
as compared with the 404 above mentioned which would have been in existence 
if the increase in judgeships had been commensurate with the increase in case- 
load over the fiscal years 1900 to 1954. And the total number of circuit judge- 
ships would have been but 72 as compared with the 87 circuit judgeships which 
would be in existence if the increase in circuit judgeships had been commensurate 
with the increase in the caseload in the circuit courts of appeals over the same 
period of time. It should be borne in mind further that this commensurate 
increase in district and circuit judgeships might not itself be sufficient to deal 
with the increasing caseload on a basis of full efficiency, because it is not certain 
that the courts were current at the beginning of the 50-year period referred to, 
and if they were not, then to take the judgeships and caseload in 1900 as a 
standard would be inaccurate. 

So far as congressional diminutions in the budget estimates for the courts are 
concerned: Securing of a substantial increase in the appropriations for the 
courts will present a serious problem. In formulating the estimates the Judicial 
Conference and the Administrative Office have, it is submitted, in the past been 
overconservative, i. e., have not requested all of the funds really necessary. This 
is a mistake because if the Congress is not informed of the needs of the courts 
in full it cannot be expected to meet them. But for reasons not fully under- 
stood, the Conference and the Administrative Office, from time to time aided by 
members of the Conference, personally appearing, have not been able to convince 
the committees of Congress that the estimates presented are the minimum neces- 
sary for efficient operations of the courts. The Conference and its individual 
members and the Administrative Office of course have no political authority and 
should have none since United States judges are appointed for life, during 
good behavior, for the very purpose of removing them from political and business 
influences. But one of the prices paid for the new agencies and methods of 
management introduced in 1989, as above described, was the loss of the strong 
voice of the Attorney General of the United States in support of the budget for 
the Federal judiciary. As the highest law officer in the executive branch of 
the Government and, usually, of the administration in power, he and his repre- 
sentatives were able to speak with great effectiveness. 

In presenting the budget estimates to the subcommittees of the House and 
Senae, and in presenting the recommendations of the Conference for the cred- 
tion of additional judgeships, the Director of the Administrative Office, and the 
judges who aid in this respect, as above described, do not have the benefit of the 
good old American way of awaiting a catastrophe and then, because of its 
dramatic effect, summoning the legislative forces necessary to remedy the con- 
ditions which have occasioned the catastrophe. If a nightclub burns with seri- 
ous destruction of life, or a theater roof falls in with similar effect, fire regula- 
tions and building regulations are immediately promulgated by the appropri- 
ate local legislative authorities. If naval and military defenses are allowed to 
sink into a state of inadequacy, a Pearl Harbor shocks the attention of the coun- 
try, and the National Legislature at once takes steps to improve the conditions 
for national defense by enlargement of the Army, Navy, and Marine Corps. But 
while delay in the dispesition of judicial business is a catastrophe to the litigants 
in the Federal courts and, therefore, to the public, the catastrophic effect upon 
litigants of delay in securing judicial determination of their property rights and 
liberties—and even their lives—is not etched with dramatic effect upon the public 
horizon. 

A further difficulty which confronts the representatives of the judiciary 
who attempt to secure appropriations and the creation of additional judgeships 
for the courts is that they are not able to make their representations in respect 
of the needs of the courts even to the full Committees on Judiciary and Appro- 
priations of the House and Senate, much less to the entire Congress. They 
appear only before the subcommittees, and the only Members of Congress who 
are able to give detailed attention to the budget estimates of the courts, which 
are presented in writing, are the subcommittee members and their staffs. The 
extreme pressure of work in the Congress makes it impossible for all of the 
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members of the full Committees on Judiciary and Appropriations to give detailed 
attention to budget estimates. They must necessarily rely largely upon the rec- 
ommendations of the subcommittees. The result is that the Members generally 
of the Senate and House are not made personally aware of the needs of the 
judiciary. The appearance before the subcommittees by the representatives of 
the courts constitutes as a practical matter the only contract between the people 
of the United States, through their representatives in the Congress, and the 
judiciary so far as the needs of the courts for efficient operation are concerned. 
The needs of the judiciary for efficient operation are known to the members of 
the judicial branch, to the circuit conferences, the circuit councils, and the 
judicial conference. But unless these needs are made effectively known to the 
whole Congress that body is not enabled to supply the needs of the courts by 
the voting of adequate appropriations and by the creation of additional judge- 
ships. Nothing said above is intended as criticism of the committees and sub- 
committees who deal with the needs of the judiciary. The conscientiousness of 
the members of these committees is not to be doubted; but they do not constitute 
the whole Congress, and it is believed that the attention of the whole Congress— 
and, indeed, of the whole people of the United States—to the judicial problem 
under discussion is needed. The situation with respect to presentation of the 
needs of the judicial branch to the Congress is quite in contrast with that in 
which the executive branch of the Government finds itself budget-wise and per- 
sonnel-wise because while the budget message proper is usually not presented 
by the President in person, the state of the Union message is so presented, and 
thereby the President is enabled to call to the attention of the whole Congress 
and, indeed, of the whole people the needs of the executive branch of the 
Government for funds and for the necessary personnel to make the operation 
of that branch of the Government effective. Since the people are entitled under 
the Constitution not only to an independent and impartial judiciary but also 
to an efficient one, and since efficiency is possible only if the personnel and 
facilities of the courts are adequate for both sound and prompt disposition of 
the court’s business, the effectiveness of the presentation of the needs of the 
judiciary to the Congress is of utmost importance. 

The delay in the disposition of the cases in the United States courts, with 
consequent impairment in the respect of the people for the courts and in their 
confidence in the judicial branch of the Government, cannot be permitted to 
continue: The United States courts are charged with the performance of one 
of the most important functions for which free government is organized: the 
administration of justice according to law. As the third independent branch 
of the Government, in all respects on a parity with the other two branches, it 
is the guardian of our rights and liberties. The performance of its functions 
must be brought to a state of efficiency and that state of efficiency maintained 
at whatever cost of effort and of funds. It is appropriate at this point to men- 
tion that the cost of the support of the judiciary, even if it were doubled by 
a major expansion of the facilities and personnel, would be almost negligible 
insofar as the burden upon the taxpayers is concerned—for the budget of the 
courts is not a large one in either the absolute or the relative sense. The actual 
expenditures for the support of the United States courts, and for the Govern- 
ment as a whole, for the fiscal years 1900-54, inclusive, are as follows: 


Expenditures for— | | Expenditures for 


kis Year ve 
‘cade | Government =~ Government 
pidnsoat et as a whole ee as a whol 
courts a ee courts epee 
1900... ... Z $2, 392, 574 $520, 860,874 || 1950. _—_- ui 23, 967, 260 | $40,155,799, 714 
1980 : .| &, 878,199 3, 641, 944, 364 1953... — 27, 747, 423 74, 592, 831, 757 
1940 10, 419, 062 9, 127, 373, 806 1954 28, 263, 325 67, 578, 608, 115 


In 1900 the cost of the support of the United States courts was one-half of 1 
percent of the cost of the support of the Government as a whole: in 1930, one- 
fourth of 1 percent: in 1930, one-ninth of 1 percent; in 1950, one-seventeenth of 
1 percent; in 1953, one twenty-seventh of 1 percent; in 1954, one twenty-fifth of 
1 percent. Thus, though the cost of the courts has increased absolutely, relative 


5S8560——55—6 
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to the cost of the support of the Government as a whole it has greatly decreased.® 
In this connection it is of interest to compare the estimated expenditures for the 
judicial branch with the estimated expenditures for some of the departments and 
agencies in the executive branch and for the legislative branch: 


Average 1955 esti- 
number mated 
employees | expenditures 








rae IR ik ois oi sds seh ds lead tneedd acl ek 3, 973 $29, 502, 855 
ae a ah ee isl cin bitte ew ae aA 17,617 1 55, 062, 974 
re ee en no hn pan marat pamtesanoasaeeeeeseReuboce 546 2 3, 778, 000 
DRT SOO Se 5s Lo hh ics chu diteueae ghee s a 334,472 | 3979, 202, 442 
es PORTE ONIN 65 a cin os sk decisions <b nnsamiecsnensesceeens 13, 852 78, 172, 470 
Federal Communications Commission ....-.......-...-..-.----------.---..-- 1, 137 7, 400, 000 
OE ee Sg eo ee eee ee Poneieeeeal 629 4, 100, 000 
Deena ED CII Soa cet kh SEL eh di ncewstbbldaseicaes 635 | 4, 190, 000 
RO 8 8 oo 6 ils ich dias +5 Kn Seti tek bh Gadel ehiweintnn doe de | 10, 189 87, 102, 000 
Interstate Commerce Commission ----_-...--..------- i sasldtale whe aiceektcr ed oatan | 1,918 11, 500, 000 
PURE TURIN SEUEEROUNN SOONG. | co cn clocaascncecdbaoseboceubacsoe 1,918 8, 950, 000 
TUROEE DERI OG ii os Sk ce deo deca EL hc as eanabeus 108 1, 248, 767 


rN IIINUININS gos. 605 icndne dup ss adanebaseat subd eanmceshinmaven 3. 002 416, 615, 000 
ra a ds SRR OR OA GREE e aeee | 6, 088 32, 300, 000 
RC eRS TF cere Ot iio oe locke Rel ASS 7, 187 11, 325, 000 
Railroad Retirement Board _ _- iis ares cles eet roel tel hae | 1, 204 6, 108. 000 
Securities and Exchange Commission................-....----.--.------..--.| 717 | 4, 825, 000 
Veterans’ Administration -_.- Sheed sree aon Ea sete caesar rata tei aie ae | 149, 506 | 5 920, 672, 396 
Department of Agriculture ____- bdewuetbiodsvecsiigahare acl dadtddakaudsousael 51, 338 | 2. 496, 447, 001 
SONAR EID NNIINON ois Soto be bo chica a Se ene Nenana caeeetel 629,582 | © 176,303, 752 
U.S. Weather Bureau._....-.....-_.. ene ncacenccnenennanannnaenaenanstanser| 3,777 | 26, 025, 000 








1 Does not include Government Printing Office nor General Accounting Office. 

2 Does not include payments of $80 million as subsidies to airlines. 

3 Includes figures for CAB and Weather Bureau. 

4 Does not include $31,989,167 to be paid out in annuities and to the retirement and disability fund. 

5 Does not include payments of $3,199,178,066 for insurance, pensions, readjustment benefits, indemnities 
and grants to the Philippine Republic. 

® Includes figures for F BI. 


What can be done by those charged with the responsibility for the manage- 
ment of the fiscal and business affairs of the courts to bring them to and main- 
tain them at a state of efficiency in respect of the disposition of the cases which 
will merit and preserve the confidence of the people? Obviously, as indicated 
above, nothing can be done so far as the increasing caseload is concerned. That 
will continue to increase as the country grows. Possibly, also, no great diminu- 
tion in the delay in the creation of judgeships requested and in the filling of 
vacancies or of judgeships when they are created can be accomplished, although 
if such an appeal to the whole Congress and to the people were made, as is* 
suggested below, some improvement might result in these respects. But cer- 
tainly the Judicial Conference can and should request the creation of all of the 
additional judgeships necessary to bring the business of the courts up to date 
and keep it there; and certainly also the Judicial Conference can and should 
request of the Congress all of the appropriations necessary to support the needed 
additional judgeships and supporting personnel and all of the facilities necessary 
to efficient operation. No military commander is justified in entering a battle 
against an enemy superior in numbers and material if he can obtain more troops 
and more funds and more food and equipment to support them. It is his duty 
to seek reenforcements by those authorized to provide them. Likewise, those in 
charge of the affairs of the Federal courts are under a duty to present as effec- 
tively as is possible to the Congress, for the people, the needs of the judiciary for 
the prompt and proper disposition of the cases before the courts. If those in 
charge of the affairs of the courts do not take effective and proper steps to 
improve and maintain their efficiency, the people will take effective but unwise 
steps to accomplish the prompt disposition of cases and controversies. Already 
such shortcuts as abolition of jury trials, or as increase in arbitration facilities 
for determination of disputes, or as the setting up of commissions to do the work 
of the courts are being suggested. Unless those in charge of the affairs of the 





®The increase of approximately 2% times in the cost of the support of the judiciary 
between 1940 and 1954 has been occasioned by installation of the court reporter system on 
a salary basis, payment of bankruptcy referees on a salary basis, the development of a 
salaries probation service, increased personnel, salary increases—which have but partially 
met the increased burden of taxes and the depreciated purchasing power of the dollar 
and the increased cost of supplies. 
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courts take speedy and effective steps to preserve the administration of justice 
according to law, the result will be attempts to administer justice without law. 

If the expansion of the judiciary necessary for its effective operation is to be 
accomplished, a more effective method for the presentation of the needs of the 
courts must be found. The courts have no lobby; they should not have. They 
cannot exert pressure on the Congress. The courts now have not even a spokes- 
man whom the Congress as a whole may hear. The obvious spokesman, of course, 
is the Chief Justice of the United States. The natural method by which the head 
of the judiciary might present the information that Congress should have to 
make a proper determination as to the needs of the judiciary would be for the 
Congress, by joint resolution, to request the Chief Justice to appear and inform 
the Congress. 

In such a message, the Chief Justice, appearing before both Houses of Congress 
once each session, could report to the whole Congress, and thereby to the whole 
people, the importance of the judiciary under our form of government, and the 
present condition as well as the present and future needs of the courts for effi- 
cient operation as those needs are known to the judiciary. It is believed that 
the response of the Congress and of the people to such an appeal would be 
immediate and effective. 


Exuisir I 


Median time intervals, in months, from issue to trial of civil cases in which 
trial was held, terminated during the fiscal years 1948 through 1953 in the 
District of Columbia 

[In months] 


Fiscal year Jury Nonjury 

cases cases 
1948 13.3 15.2 
1949 19.0 16. 2 
1950 21.4 17.1 
1951 23.0 16.3 
1952 25.0 13.4 
1953 26.3 16.2 
1954 


22. 0 1 16.( 


1 Calendar commissioner’s estimate as of June 30, 1954, divorce cases not included. 


Exnuieit II 


The great increase in the volume and importance of the work of the Federal 
courts since World War I has undoubtedly resulted from the great expansion of 
the activities of the Federal Government, the large increase in our population, 
and the great expansion of business. The population has increased from 
75,994,575 in 1900 to 162,187,000 as of June 1, 1954. 

Particularly since the beginning of World War II, there has been a great 
growth in the work of the Federal district courts. Civil cases take most of the 
time of those courts, and their number increased 66 percent during the period 
from 1941 to 1953. During that same period the number of district judges only 
increased 14 percent. Antitrust cases involving tremendous sums of money and 
requiring months of trial time have only appeared in volume in recent years, 
but are now a factor of importance as Government cases have also brought in 
their wake private treble-damage suits for antitrust violations. 

While criminal cases on the average take less time than civil, partly because 
there are pleas of guilty in about 85 percent of the cases, there are some of these 
eases which are not only extremely time consuming but which also, because of 
their nature, involve a heavy strain on the judge who tries them. Such are the 
Communist conspiracy cases under the Smith Act, the first of which, U. S. v. 
Dennis, was tried by Judge Harold Medina in New York. This case required 
168 trial days. By the end of the year 1953, it had been followed by 10 more 
Smith Act cases, several of which have not yet been completed. 
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The creation of the great Federal commissions (other than the Interstate 
Commerce Commission, which was created in 1887), commencing with the Federal 
Trade Commission in 1914 and followed by the creation of the Federal Communi- 
cations Commission, National Labor Relations Board, Federal Power Commis- 
sion, Wage and Hour Administration, has caused a substantial increase in 
litigation. 

Cases brought in the Federal courts under their diversity jurisdiction have more 
than doubled in the past 10 years and these cases now require more time and 
attention by the trial courts than Government civil cases. 

Since 1940 there has been a 50-percent increase in automobile registration, an 
increase in national income of more than 21% times, and an increase in gross 
national product, in terms of 1939 dollars, of more than 80 percent. 

More people, more money, more transactions are bound to produce and will 
continue to produce a great increase in litigation in the United States (as well 
as in the State) courts. 
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Judge SrerHens. I will be quite brief, Senator. The reason I want 
to go into some of this background is because the support which Judge 
Biges and I are willing to give to this program, and we do give it our 
full and active support, is a production of our personal experience as 
judges over a long period of years. 

I have been a Federal judge nearly 20 years and Judge Biggs before 
that, and we have been on the Judicial Conference a long while. 

Our support of this proposal is the product of our experience. 

It is a matter which we ourselves have discussed with considerable 
concern for a good many years. That is, “What can be done to im- 
prove the effectiveness of our efforts to accomplish an efficient judi- 
ciary ?” 

The people of this country under the Constitution are entitled to an 
impartial and independent judiciary first, and that is why we have 
Federal judges appointed for life to take them out of politics and other 
business affairs. But also they are entitled to an efficient judiciary. 
They have an independent and impartial judiciary in my judgment, 
but we do not have one that is up to date. The workload is extremely 
severe. 

If any ordinary business enterprise had the delay in the marketing 
of its product that we have in disposing of our cases, it would not live 
in the competitive market 6 months. We cannot expect the people 
to have confidence in this independent branch of the Government, 
the third branch, unless it also renders efficient service. 

I will not go into this matter of arrearages of cases any more. But 
I would like to say that we have had since 1900 a quadrupling of the 

caseload of the courts in this country. It is up from 23,000 cases to 

over 100,000 cases. We have only had slightly more than a doubling 
of the judges. If we had a commensurate number of judges, a number 
of judges commensurate with the caseload, we would have 404 United 
States district judges instead of 251. If we had a commensurate 
increase in the circuit judges with the ine rease in the caseload, which 
is from 1,093 cases in 1900 to 3,400 cases in 1954, we would have ST 
United States circuit judges instead of 68, which we have. 

That is the greatest problem. It is the immense increase in case- 
load and a very moderate increase in judgeships. That is the first 
factor. 

There is a second great factor in this matter. I say this frankly. 
I am a member of the Judicial Conference of the United States, and 
I think we have been far too conservative in recommending judgeships. 
I think we have not been sufficiently liberal in our estimates of the 
need. We ought to recommend many more judgeships than we have 
and more appropriations. 

There is a third factor, and that can be corrected, and I think it will 
be. A third factor in this great arrearage was touched upon by Mr. 
Wright, and I will not reiterate it at length. That is the extreme delay 
in the creation of judgeships, when they are recommended, and in 
appointment of judges, after their judgeships are created. 

I have given in my written st: itement sever: al interesting examples 
ofthat. T do not say that in criticism of the Congress. I do not think 
that there is very much that can be done about that any more than 
there is about the increase in the caseload. 








———— 
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The country is growing so far as the caseload is concerned, and the 
country is going to continue to grow; as it grows, the caseload of the 
Federal courts is going to increase. I do not think ver y much can be 
done about the delay, because that is something that is inherent in the 
democratic process, in the legislative and appointive process. Some- 
times it is disappointingly long. 

(Senator Watkins entered the room. ) 

Judge Sreruens. I was saying, Senator Watkins, that the greatest 
problem we have in bringing our ’ judiciary y to an efficient status is in 
the immense increase in the caseload and the very small increase in 
judges, relatively speaking. We cannot do anything about the case- 
load except to try to meet it, because this country is growing and the 

‘aseload is going to increase constantly. 

The second factor is the delay in the creation of judgeships and in 
their appointment. That is a result of the fact that first the Judicial 
Conference has to make recommendations, the Congress has to em- 
body them in bills, and the bills have to be dealt with in both the Sen- 
ate and the House. Then after they are passed there has to be an ap- 
pointment and the confirming process has to go through. That takes 
time. Sometimes it is a disappointingly long time. I do not think 
much can be done about that because it is inherent in the democratic 
process. Perhaps it could be shortened up to some extent. 

I remember, if I may tell of an amusing episode, that I was one 
time testifying with Judge Learned Hand before Senator McCarran’s 
committee in the Senate with respect to needed judgeships for the 
southern district of New York, and there were two or three vacancies 
pending at that time. Senator McCarran said to Judge Hand, “Why 
don’t you get the President to appoint these vacancies?) That would 
help us get these bills passed.” 

Judge Hand said, “We do not have any authority over the Presi- 
dent.” And Senator McCarran said, “Why don’t you issue a ‘writ of 
arousement’ against the President?” 

Well, we cannot issue any writs against the President, and neither 
can the legislative branch. The delay in filling up of these vacancies 
and the delay in creating judgeships and getting them appointed is 
just a part of the price we pay for having, thanks be to God, a demo- 
cratic process, which takes its own time and has of course its own de- 
fects in some looseness and delay. 

I emphasize that because I think, if we were realistic about the sit- 
uation, we ought to face the fact that we are going to continue to have 
that kind of delay, and we ought to have enough judgeships to do our 
work, despite those delays and despite the fact that this is an accumu- 
lating caseload. 

Now, the third very substantial factor in our situation is that our 
appropriations are so low and so frequently cut that our work is really 
quite seriously crippled. Again I want to point out that I am not 
criticizing the Congress and T am not criticizing the subcommittees 
or the committees at large. They are conscientious gentlemen, doing 
their job to the best of their ability. They have many problems. I 
think the problem is not any lack of attention to duty or any lack of 
conscientiousness in them whatever. I think it is due to the fact that 
our system is not effective in getting to the attention of the whole Con- 
gress and of the whole people the importance of the judiciary and the 
judiciary needs. 
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The reason I am in favor of this program of having the Chief Jus- 
tice appear before Congress is that I think that is a means by which 
we can do that. I will come to that very shortly and then I would like 
to discuss 1 or 2 questions that were asked. 

Let me say just a word because I think these figures may not be 
known to you gentlemen. They really are very striking. Between 
1946 and the fiscal year 1955, we had cuts of over $5 million in the 
budgetary requests and estimates for the courts. For the fiscal year 
1955 we had a cut of over $1 million in our proposed estimates. And 
we make them up with the most meticulous accuracy and honesty, and 
I think too strictly. I do not mean they ever ought to be p: added a 
dollar, but I do think that we have been fearful of asking for more 
than anything but our minimum needs. I think we should ask for 
maximum needs rather than minimum. Our total budget request last 
year was only $29 million, and that was cut $1 million. That is a very 
crippling cut, and it has handicapped our work quite seriously. 

The remedies for this sort of thing, we think, those of us who have 
given very careful attention to it—and we are devoting our attention 
to it year after year as members of the Judicial Conference—is a vast 
expansion of the Federal judiciary. 

Perhaps we can make some improvements along the line you sug- 
gested, Senator Watkins. And we will be glad to, if we can so far 
as vacations are concerned and so far as transfers of judges are con- 
cerned, and perhaps there are other ways in which things can be 
caught up. 

Perhaps the vacancies might be filled sooner if the President could 
be interested in doing that, although again I do not criticize because 
I was Assistant Attorney General of the United States and Deputy 
Attorney General a good many years ago and I know what the Presi- 
dent’s problem is and the Attorney General’s problem. It is a very 
difficult administrative and legislative and political problem. 

Senator Watkins. If they increased the salaries perhaps you could 
get them filled much more easily ? 

Judge SteeHens. That is right. 

My point is this: we cannot do very much about the caseload. The 

caseload is going to continue to increase. We cannot do much about 
the delay. But we can do something if our methods of presenting our 
requests are effective about a vast increase in the size of the judiciary, 
so far as personnel is concerned, and a vast increase in its facilities 
and in its funds. 

I want to call your attention to the fact in that particular that a 
vast increase in the Federal judiciary would cost, relatively speaking, 
almost nothing, because the total cost of the Federal courts of this 

country, even including the Supreme Court, which is a couple of mil- 
lion dollars added to our budget, for the circuit courts of appeal and 
the district courts, is only about $31 million. For the Federal courts 
under the Supreme Court, the circuit courts of appeals and the district 
court, the budget is about $29 million, and that is one-twenty-fifth of 
1 percent of the cost of the operation of the Government. It is one- 
twenty-fifth of 1 percent. It could be doubled or tripled and no one 
would feel the difference. 

I will turn ahead here to save your time and I will call attention to 
one extraordinary, striking figure. The estimated expenses for 1955 
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for the courts were $29,502,000. The legislative branch had estimates 
of $55 million. I want to give you 1 or 2 examples of the minimum 
cost of the courts and of the : striking difference between the appropria- 
tions for the courts and the appropriations for other agencies in the 
Government. Here we are the third independent brane h of the Gov- 
ernment, and we have estimated expenditures last year of $29,500,000. 
That is one-twenty-fifth of 1 percent. 

The Federal Bureau of Investigation, one bureau in the Department 
of Justice, receives $78 million. The Bureau of Indian Affairs, one 
smal] bureau in the Interior Department, has estimates of $87 million. 
The General Accounting Office, one agency in the Government, is $32 
million. The Weather Bureau is $26 million. 

When you compare that with what the general departments get and 
what the whole Government gets, it is per fectly extraordinary. 

An amusing illustration, if it were not so serious, is that when you 
take away from the gross appropriations for the courts of about ‘$29 
million what they turn back to the Government in fees, fines, and in 
the self-supporting bankruptcy fees turned back into the Treasury, 
we turned back about $9 million for the judiciary in the year 1954, 
leaving about $20 million. 

Senator Kerauver. Let me see if I understand that correctly. That 
includes the Supreme Court and the circuit courts ¢ 

Judge SrerHens. That figure does not include the Supreme Court. 
The Supreme Court is about $2 million more than that, but that is an 
independent budget. I am talking about the 11 United States courts 
of appeals, the Court of Claims, the Court of Customs and Patent 
Appeals, the United States Customs Court, and all United States 
district courts. 

Senator Kerauver. That includes the referees in bankruptcy ? 

Judge SrerHens. Yes, and probationary officers, the court reporters, 
and the entire Federal judiciary system within the circuit court of 
appeals, the United States district court system, and the special courts, 
like the Court of Claims, and Customs and Patent Appeals. 

Senator Kerauver. That figure is $29 million ? 

Judge StePHENs. Yes. 

Mr. Green. Is the Tax Court in there? 

Judge Srernens. No, that is independent. 

We turned back about $9 million. And I think I have the figure 
here exactly. This is furnished by the administrative office. 

According to the new budget, the 1954 actual expenditures for the 
courts were $28,556,526 ; receipts were $5,539,742 for fees, fines, and 
penalties and naturalization and miscellaneous collections, $3,901,904 
from bankruptcy, and $40,921 from trust accounts and unclaimed 
funds, or a total of $8,672,5 67. Subtracting this from gross expendi- 
tures leaves a net cost of the Federal courts of $19,682,759. 

Senator Krrauver. A destroyer or a light cruiser would cost that 
much ¢ 

Judge Sternens. That is right. 

And I am not presuming to: say for a moment that these appropria- 
tions for the Federal Bureau of Investigation and the Bureau of 
Indian Affairs are too large. They are not. But it does seem to me 
that it is extraordinary that it is expected that the Federal judiciary 
shall get along on that sort of a situation. 
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Now what is the problem about it? Let me get right down to the 
nub of this situation. The problem is in getting the subcommittees, 
and the main committees, to the extent that they are able to give 
attention to it, to understand our difficulty. 

I want to confess, as I have said before, that I think we have been 
too laggard, or too conservative, ourselves, in recommending addi- 
tional Judgeships and recommending funds. But ultimately I think 
the difficulty is that we are not effective in our presentation of our 
needs of the: courts to the subcommittees. 

This is a very interesting situation from the standpoint of the 
political science of it, so to speak. The one real contact between the 
people of this country and the Federal courts so far as their budgetary 
and judgeship needs are concerned are in appearance before the sub- 
committees of the Appropriations Committee and the subcommittees 
of the Judiciary Committee. 

Mr. Chandler was our administrative officer, and Judge Biggs and 
myself, and occasionally other judges, would go before those com- 
mittees to present our needs. There is the contact between the people 
and their representatives in Congress and the courts, themselves, 
so far as their budgetary and personnel needs are concerned. 

Now, the people of this country are entitled to an efficient and 
well-staffed and thoroughly well-operating judiciary. The only way 
the people can get it is by having Congress recognize the need and 
furnish the judgeships and the funds to operate the judgeships on an 
efficient and prompt basis. The only way the Congress can do that is 
for us to tell them. 

We try to tell them. We go before the subcommittees and we try to 
present our program; and I think our methods have been ineffective. 
We have done the best we can, but I think it has been ineffective to get 
our needs across to the subcommittees and the main Committees on 
Appropriations, and to some extent, the Judiciary Committees. 

I think it is only fair to say that in the large, although there have 
been great delays in it, the Judiciary Committees of the Senate and 
House have ultimately created most of the judgeships which we have 
asked for. T donot think any blame can be attached to that. 

Senator Warkrns. In fact we gave you some that you did not ask 
for ? 

Judge StepHens. That is quite right, as you and I well know. 

Now, I may say one other thing. It seems to me that our real trouble 
is that we cannot in any manner, if I may use a figure of speech, etch 
upon the horizon of the public and the whole Congress the plight in 
which the Federal courts find themselves and the remedy for it. 

The FBT isa very dramatic institution. Its leader is a very dramatic 
gentleman, and he gets every item he ever asks for. The same thing 
is true with the Indian Affairs. The poor Indian is an object of proper 
public sympathy, and he gets what he asks for. 

Senator Warxrns. We do not get near enough. I happen to be on 
that committee. 

Judge Stepnens. We have this problem, gentlemen: If a night club 
burns in Boston and 100 people are killed, ‘the legislature is called in 
to session the next day. We get fire regulations. “And the same thing 

happens with theater regulations. If the Army and Navy is diminished 
to a point of ineffective eness, a catastrophe like Pearl Harbor comes 
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and the public conscience is shocked, and if Congress is shocked, we 
rebuild our Army and Navy. 

But what is there that calls the attention of the public to the in- 
efficiency and the delay in the disposition of the business in the public 
courts? The public does not realize it. The individual litigant knows 
about it, and it is a catastrophe to him if he cannot get justice promptly. 
But the public at large does not know about it, and I do not think, with 
all due deference, that the Congress as a whole realizes it. 

I have had many years of experience in dealing with Congress on 
both sides of the aisle. As a representative of the Federal courts, I 
am completely nonpartisan. I believe that Congress has a high sense 
of responsibility concerning the Federal courts. I think these cuts in 
our budget of $5 million in the last 10 years and $1 million last year 
would not have occurred if the Congress really understood the dire 
straits in which the judiciary finds itself. 

I think something has to be done to bring to the public’s attention 
and the attention of the Congress as a whole, not just to the attention 
of the subcommittees, or even the main committees, what our situation 
is and what is necessary to remedy it. It seems to me that what we 
need is a spokesman, a spokesman whose voice can be really listened 
to by the whole people and by the Congress. 

I do not have in mind some dramatic, actor-like pressure or presenta- 
tion by the Chief Justice of the United States. What I have in mind 
in supporting this resolution is that the Chief Justice could in a dig- 
nified manner, once each session or once each Congress, in the first 
place, tell the whole Congress and, therefore, tell the whole people of 
the importance of the Federal judiciary and what it means to freedom, 
what it means to our liberties, and what it means to the peaceable 
settlement of our controversies between man and man and between man 
and his government in the Federal courts. Let them understand better 
than they do now, the whole people of the country, what the importance 
of the third branch of the Government is. 

Second, let it be explained briefly what the needs are. That could 
be done in a dignified manner and an effective way. I think that the 
Congress as a whole and the people as a whole would respond to such 
an appeal as that effectively and vigorously from year to year, or from 
Congress to Congress. 

Now I have listened with great interest to the discussion of this sub- 
ject. I listened with great interest to some of the questions asked 
this morning, that is, as to whether or not this might interfere, as 
Senator Langer has suggested this morning, with the separation of 
powers. 

I have been asked that question when I have discussed this in- 
formally with others. In this an invasion of the separation of powers? 

With all due deference to others, it seems to me that that position 
is quite without foundation. The foundation of the doctrine of sepa- 
ration of powers, as you two gentlemen both know, was in the writing 
of Montesque as adopted by our founders. 

What was the foundation of it? It was that there should not be 
a concentration of the legislative and the executive and judicial func- 
tions because it is dangerous to concentrate the three. Therefore, they 
should be independent and separate. 

But does that mean that they should be watertight compartments 
between them so that they cannot negotiate with each other or give 
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information to each other. Not at all. There is no watertight sepa- 
ration. On the contrary, there are checks and balances. 

The President can veto legislation, subject of course to being over- 
ridden by the Senate and the House. The Congress can pass legisla- 
tion, imposing duties upon the executive branch of the Government, 
creating new offices, and requiring them to be filled. The Congress 
gives to the courts, below the Supreme Court, itself, their jurisdiction. 
The Federal courts and the courts themselves pass upon the question 

‘of whether or not the Congress has stayed within the constitutional 
limitations in passing its legislation. The courts themselves can com- 
pel public officers who do not perform ministerial duty to do so and to 
restrain them by injunction suits from going beyond their duties. 

There is an interrelationship and a proper interrelationship between 
the three branches of the Government and there are not separate 
water-tight compartments between them. Moreover, they do com- 
municate with each other. 

Senator Warxins. It is to be on speaking terms, that is all you are 
asking here. 

Judge Srepuens. We do communicate with each other. And the 
statutes do now provide, as I suggested to you this morning, that the 
Chief Justice and the Judicial Conference of the United States shall 
annually report to the Congress in writing what its business state is 
and what it needs. Also, it requires district judges in this country, 
251 of them; to disposing of the backlog of 78,000 cases, it would take 
them 10 months to do it if they did nothing else. 

In the meantime another 90,000 cases would have accumulated be- 
cause we had 101,000 cases filed in the fiscal year 1954. What will 15 
judges, or 20 judges appointed, if they are appointed tomorrow, do 
with a backlog of 78,000 cases? It just does not make any possible 
basis for clearing up that backlog. 

The only thing we can do to replenish this situation, my friends, is 
a vast expansion of the Federal judiciary to meet the caseload that 
has come upon us because of the enormous growth of this country. 
That vast expansion will cost a very little amount of money, so far 
as the relative cost of the support of the courts is concerned. 

There is $60 billion for running the Government. And if the courts 
cost $100 million, instead of $28 million, it still would be a very little 
burden upon the taxpayers of the country and well worth what they 
would get out of it in their respect for the judiciary and the early 
disposition of their affairs. 

I think the difficulty is not one which involves criticism of anyone. 
I think the vast majority of the judges do the very best they can. ‘They 
do their work, and they give full time to it. I think that the con- 
gressional committees and the whole Congress does the best it can, but 
I think the system is defective in the absence of a spokesman for the 
courts who can tell the whole people and the whole Congress what our 
needs are. 

You have listened to me very patiently. 1 thank you. That is all 
I have to say, except to answer any questions. 

Senator Kerauver. Senator Watkins? 

Senator Warkrins. I have no questions. 

Senator Krerauver. You made a very fine statement, Mr. Justice 
Stephens. 
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And it is unfortunate, from my viewpoint, that political consider- 


ations have gotten in the minds of some people concerning this resolu- 
{ tion. A problem of this sort ought to be acted on and considered on 


its merits without regard to political suspicions and possibilities. 

It is my understanding, sir, that this idea really originated with 
you and Judge Biggs back there 5 or 6 years ago, long before this 
present administration came into power. Is that correct ? 

Judge Sreprens. I would think perhaps 4 years ago, or 3 to 4 
years ago. Yes; that is correct. 

And may I say, sir, since you have mentioned political considera- 
tions, that as to Judge Biggs and myself, if we thought there was 
any political consideration in this matter, we would have nothing to 
do with it. 

We are Federal judges, and we are out of politics on a lifetime basis, 
and we have no political activity and our interest must be obvious. It 
is the good of the Federal judiciary. We have no political interest 
in it at all. 

Since you asked the question, yes, this idea occurred to Judge Biggs 
and myself, almost jointly, several years ago when we were dise ussing, 
as we do many, many times, the problems of getting appropriations 
and getting the judgeships to run the judiciary efficiently. 

We are thinking of the days when our affairs were dealt with other- 
wise, and it seemed to us that one of the essential defects of our pres- 
ent system, which has been very successful in all other particulars, is 
that we do not have any spokesman. It occurred to us, talking the 
matter over informally as friends and coworkers, that it would be » 
good plan to have the Chief Justice of the United States authorized 
to appear or invited to appear before the two Houses of Congress, 
jointly, once each session, or once each Congress. 

If there is any polities i in it, it must be recent, because we thought 
\ this thing up several years ago. 

Senator Krravuver. Did you talk with the Chief Justice of the 
Court at that time about it? 

Judge Strpuens. Yes; we talked about it informally in the Judicial 
Conference. We talked with the late Chief Justice Fred Vinson. 
But no final or formal decision was made with reference to it and never 
has been. 

We have been interested in it because we feel a sincere interest and 
duty to do everything we can as citizens and judges to help the judi- 
ciary. 

Senator Warkrtns. I did not need converting; but, if I did, you 
would have cinched it with me, using that colloquial word. 

Senator Kerauver. Justice Stephens, do you recommend that the 
proposition be enacted into permanent law, that is, a joint resolution ? 

Judge SterHens. That has been my thought about it, and I think 
1 express the views of my colleague, Judge Biggs. 

It has seemed to us that it ought to be something put on a permanent 
basis so that it would not give an opportunity just to this Chief 
Justice, or to any Chief Justice, but it would make it a statutory 
request. of a permanent character for each Chief Justice to appear 
once each session, or once each Congress, or whatever the better view 
seems to be, and have it a matter of permanent law, subject of course 
to the repeal of Congress as Congress can repeal any statute, rather 
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than to have it as a particular thing for one instance. That has seemed 
to us the better view. 

We might be mistaken about it. But that, we thought, would put 
it on an impersonal, clearly objective, and nonpolitical point of view. 

Senator Kerauver. Do you see any legal obstacles in having one 
Congress attempt to bind the next Congress as to a procedure of this 
kind ? 

Judge Srepnens. No, sir; because one Congress cannot prevent the 
next Congress from legislating. 

Senator Warxkrns. They can repeal it if they do not like it ? 

Judge STEPHENS. Yes. 

Senator Kerauver. Would you suggest a provision for appearance 
at each session or each term ? 

Judge SrepHENs. My early thought about it had been each session, 
but I have thought about it in those terms, and I think my friend, 
Judge Biggs, did, because we are annually confronted with this prob- 
lem of appearing before the committees. But perhaps that would 
not be necessary; perhaps once each Congress would be sufficient. I 
think that is a matter of judgment. I think once each Congress would 
be a very great advance for us. 

Senator Kerauver. Would you be in favor of providing for a report 
in writing to be read, or in the alternative of a personal appearance ‘ 

Judge Sreruens. I would be in favor of a personal appearance. 
I think that is extremely important. Of course, I suppose just as 
the President presents his state of the Union message in person, if 
the Chief Justice desired also to file his statement, that would be quite 
agreeable; but I think he ought to be there in person because of the 
affect of himself as the spokesman for the third branch of the Govern- 
ment, presenting the needs and the importance of the judiciary to the 
whole people and to the Congress. 

Let me say this by way of historical interest on the matter, that 
the first two Presidents, George Washington and President Adams, 
appeared in person before the Congress. But President Jefferson 
dropped that practice and did not appear at all, and neither did any 
other Presidents until Woodrow Wilson. Then he revived the prac- 
tice of personal appearance. 

Of course he does not usually appear in the budget message. And 
all Presidents since Wilson, including Wilson, have followed the per- 
sonal appearance method. It seems to me so far much more effective 
that I do not think it would be of any special help, Senator Kefauver, 
just to permit the Chief Justice of file a report. He already does that. 
The statutes expect him to do that, and also the report of the Judicial 
Conference. 

What is needed, in my judgment, is to make our problems effectively 
known to the whole people and the whole Congress and for the Chief 
Justice of the United States to go there in person. 

Senator Kerauver. Thank you very much, Judge Stephens. We 
appreciate your appearance and your assistance to this committee. 

Now, Judge Biggs, would you make a statement ? 

The committee is glad to have you here again. 

Judge Biggs, you are the chief judge of the Third Circuit Court of 
Appeals ? 
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STATEMENT OF HON. JOHN BIGGS, JR., CHIEF JUDGE OF THE THIRD 
JUDICIAL CIRCUIT 


Judge Brees. Yes. I was appointed in 1937, and this coming March 
I shall have been on the bench 18 years. 

Senator Warkrnys. If you will permit an interruption? — 

There were a series of articles published in the Washington Star 
on this subject. And I think they should be placed in this hearing 
record. They were very well written, and I think they are factual 
and they would be very helpful. 

1 offer them for that purpose. 

Senator Krrauver. Senator Watkins, these news features of the 
Star will without objection be printed in the record, together with any 
other editorials or informative comment that the counsel for the com- 
mittee may find. 

Senator Warkins. I will add that to my offering. 

(The documents will be found in the appendix. ) 

Senator Kerauver. You were appointed in 1937 to the court of 
appeals by President Roosevelt ? 

Judge Biees. Yes, at that time. 

Senator Krrauver. Were you a district judge prior to that time / 

Judge Biees. I had never held any other judicial office, outside of 
referee in bankruptcy. And I served as a referee in bankruptcy for 
the District of Delaware, I think it was five times. 

I was engaged in the general practice of law in Wilmington. Since 
most of the Delaware lawyers indulge in corporate practice, I was a 
corporate practitioner. I was practicing in Delaware and, to some 
degree, throughout the United States, where Delaware corporations 
were involved. 

I was sworn in on March 2, 1937. I was admitted to the Delaware 
bar in 1922. I became senior circuit judge in 1939. At that time I 
became a member of the Judicial Conference of the United States. 

I am chairman of the committee on supporting personnel of the 
Judicial Conference, which deals with the supporting personnel of 
all the United States courts with the exception of the Supreme Court. 
That involves every judicial employee and involves some others which 
are not, strictly speaking, judicial employees. For example, the con- 
ference and the committee has the responsibility of fixing the salaries 
of national park commissioners, which of course are magistrates 
within the national parks. 

Now, I want to make clear how this originally came up. My recol- 
lection as to whether or not this idea was propounded first. by Judge 
Stephens to me or by me to Judge Stephens, I really do not remember. 
It has been so long ago. The occasion I do well remember. It arose 
out of situations which were then greatly concerning us in respect 


-to judges. 


Now, all together, I have been on the bench or practicing law for a 
total of 33 years. In that entire time, the third judicial circuit, which 
consists of New Jersey, Pennsylvania, Delaware, and the Virgin 
Islands, has never been out of difficulty so far as judicial manpower is 
concerned. There never has been a time in that entire 33 years when 
all of the courts of the third circuit were up to date. That is despite 
some very strenuous efforts on the part of the judges, including the 
circuit Judges and including myself. We have had at all times, almost 
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all times, during that period, circuit judges sitting in the district courts 
trying to help ‘out the caseload in the heavier districts. 

‘Judge Stephens and myself have been charged with the duty by 
the respectiv e Chief Justices, as I recall it, beginning with Chief Jus- 
tice Hughes, to get enabling legislation for additional judges. 

Judge Sreruens. I came on after the Chief Justice. 


Judge Biees. And you certainly were there during Chief Justice 
Stone. 


Judge SrerHens. Since 1949. 

Judge Biees. I began this work back under Chief Justice Stone, at 
least, and, as I recall the first conversation I had with Mr. C hief 
Justice Hughes, it was on the subject of additional judge-power in 
the third circuit. 

I have had drafted and have drafted and Judge Stephens and I 
have had drafted and have presented and had presented to the Judi- 
ciary Committees of the Senate and the House omnibus bills for the 
creation of additional judges. We have alw: ays run into difficulty in 
getting those bills enacted, that is to the extent that we thought was 
necessary or even to the extent that the conference has recommended. 
I will say, however, that this committee has oftentimes recommended 
more than we have asked for. 

Now, I have taken the consistent position in the Judicial Conference 
itself and repeatedly before judiciary committees, subcommittees of 
the House and Senate, that the conference is very much too conserva- 
tive in its view of existing judgeships. But, even so, we have had 
difficulties. 

Now, in making these statements, I do not want you to understand 
that I am criticizing the ability or the conscientiousness of the mem- 
bers of the subcommittees of either the Judiciary Committee or the 
Appropriations Committee. Under the chairmanship of Senator 
Langer in the last Congress we were well treated by this committee. I 
also want to take this opportunity to express my thanks to this com- 
mittee and to pay tribute to the memory of the late Senator Pat McCar- 
ran, the judiciary and the judicial system never had a better friend. 
He was aware of our needs and strove mightily and usually success- 
fully to achieve them. His wise counsel will be greatly missed. 

The difficulty seems to be in bringing home, for ‘example to a Mem- 
ber of Congress, we will say, from a Western State, the difficulties that 
you may meet, for example in the East, in New York, or Philadelphia, 
or Newark, or New Orleans, or Los Angeles. 

It is not that we are not believed. It is, I think, that they just do 
not have it brought home to them. It was after one of these occasions 
when, probably 3 years ago, at least, or probably 4 years ago, Chief 
Justice Stephens, he was then chief justice, and myself, we were dis- 
cussing this business. We discussed it informally with members of 


the Judicial Conference and at meetings of the Judicial Conference. ° 


We brought the matter up to Mr. Chief Justice Vinson. That was at 
least 3 years ago, probably it was longer than that. 

On several occasions it was discussed by Judge Stephens and myself 
with Mr. Chief Justice Vinson. I want to make clear that Mr. Chief 
Justice Vinson did not commit himself on the subject and he did not 
say either that he thought it was a good idea or a bad idea. It was a 
matter which we had been urging at the time of his very unfortunate 
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death. He had not committed himself on it; therefore, what his con- 
clusion would have been, I do not know. 

But the difficulty lies, as I say, in the problem of bringing to the 
Congress, as a whole, I think that means bringing to the people as a 
whole, the need of the judges, the need of additional judges and the 
implementation of their needs so that they can function effectively. 

Now in the eastern district of Pennsylvania it takes approximately 
25 months to get a private civil case to trial. 

Senator Krrauver. After issue has been joined ? 

Judge Brees. Yes. That is the approximate figure. That is the 
average time. Many take much later. 

Now, it is not very difficult to point out to you, Mr. Chairman, or to 
any lawyer that that means that the law favors or must favor in that 
circumstance the man with the long pocketbook; the man who can 
afford to wait is favored. You have these lamentable situations where 
some head of a family has been injured, we will say, in a railroad acci- 
dent, and there cannot be a settlement because the parties will not 
agree. Literally, the result is a shocking one. It puts the poor man 
in the position where he cannot operate or he is subject to an operation 
of the courts which comes pretty close to denying him justice. 

Someone has very aptly said that you cannot raise money in a bank 
on a lawsuit. If, for example, there is a large bill, we will say for a 
pipeline, for an oil company, and there is a dispute about the quality 
of the pipe, it may run into several hundred thousand dollars, and you 
cannot get a case to trial. The man who supplied the pipe unless he is 
pretty well fixed is likely to go into bankruptcy because he is obligat- 
ing himself for pipe and he cannot get paid for it. 

Now, in the eastern district of Pennsylvania, it is bad enough, un- 
pardonably bad, but in the southern district of New York the situ- 
ation is really tragic. It is really tragic. It is now about 45 to 46 
ruonths. That is nearly 4 years. It is hard enough to keep witnesses 
in there and have them remember their testimony. People differ. 
You can take depositions in every case if you desire, but that is an 
ineffective way to present a case at trial. 

Now, I have said all that I want to. I do want to make clear that 
I am not implying criticisms and neither is Judge Stephens implying 
criticism of the individual committees or subcommittees or Member of 
Congress that constitute those committees. 

I think the failure, as Judge Stephens has aptly stated, is in the fact 
that we do not have a spokesman whose voice not only is heard but 
penetrates and who will be listened to far more than anything that 
Judge Stephens and I can say, or that Mr. Chandler, the ‘Director of 
the Administrative Office, can say. He is an able spokesman, but we 
need someone at the head of this coordinate branch of the Government 
to speak for that branch. 

I personally think that an appearance at each Congress, rather than 

each session of Congress, would be adequate; that 1s, an appearance 
once every 2 years would be sufficient. I visualize a situation in which 
the Chief Justice would calmly and succinctly state the needs of the 
judiciary to the Congress and to the people. I think it is probably 
the only effective way ‘of curing this situation, 

It is true there have been delays in filling vacancies. I understand 
the problem which the executive ‘has in that, and that has been greatly 
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accentuated by the fact that the salaries have been low dollarwise 
since 1939. 

I really have nothing more to add to that. 

Thank you for hearing me. 

Senator Kreravuver. Thank you very much, Judge Biggs. 

Mr. Minor, we have kept you here a long time. Will you come 
forward ¢ 

Our next witness is Robert W. Minor, first assistant to the Deputy 
Attorney General. May I say for the record that Mr. Rogers, the 
Deputy Attorney General, was invited to appear, and he called the 
chairman and said that he had been scheduled to go to California and 
hoped the date of the meeting could be changed, and we told him that 
it had been irrevocably set and for him to go on to California and to 
send Mr. Minor up in his place. 

You are here in that capacity ! 


STATEMENT OF ROBERT W. MINOR, FIRST ASSISTANT TO THE 
DEPUTY ATTORNEY GENERAL, DEPARTMENT OF JUSTICE 


Mr. Minor. Yes, that is correct. 

I am glad that I had an opportunity to sit through the rest of the 
hearing because I wanted to emphasize how strongly the Attorney 
General and the Deputy Attorney General feel in support of this 
legislation. 

Senator Kerauver. Do you have a copy of your statement / 

Mr. Minor. This is a statement prepared by the Deputy Attorney 


General and in his name. 
Senator Krravuver. Your statement will be filed and made a part 


of the record. 
(The statement referred to above follows :) 


STATEMENT OF DEPUTY ATTORNEY GENERAL WILLIAM P. ROGERS, SUBMITTED TO 
THE SUBCOMMITTEE OF THE SENATE COMMITTEE ON THE JUDICIARY CONSIDERING 
SENATE CONCURRENT RESOLUTION 4 AND SENATE CONCURRENT RESOLUTION 5, 
RELATING TO THE APPEARANCE OF THE CHIEF JUSTICE OF THE UNITED STATES 
3EFORE A JOINT SESSION OF CONGRESS 


I wish to express my appreciation for the opportunity to present to you my 
views concerning legislation which would invite and authorize the Chief Justice 
of the United States to address a joint session of the Congress with respect to 
matters concerning the judiciary. I heartily support the proposal embodied 
in the two measures before you, Senate Concurrent Resolution 4 and Senate 
Concurrent Resolution 5. I would recommend, however, that the invitation from 
the Congress should be a continuing and permanent procedure, perhaps more 
appropriately in the form of a joint resolution. 

Since I originally made the proposal that the Chief Justice address Congress 
annually on the state of the judiciary a great many things have been said with 
respect to the need for such a procedure. I am gratified by the support my 
proposal has received from outstanding leaders of the bar and bench as well 
as from Members of the Congress. 

Before I discuss some of the arguments advanced by me and others in favor 
of this proposal, it might be well if I gave some attention to developing the 
historical background of the judiciary’s present situation. 

On September 14, 1922, the Congress enacted a law requiring the Chief Justice 
of the United States to call an annual conference of the chief judges (then 
called senior circuit judges) of the courts of appeals of the various circuits 
and the District of Columbia to meet with him in Washington for the purpose 
of making a comprehensive survey of the condition of the business of the courts 
and to discuss methods of improving the administration of justice in the Federal 
courts. This was the first serious attempt to provide for a group within the 
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courts themselves for the purpose of coordinating the work of the courts. The 
act of 1922 did not, however, change the situation whereby the Attorney General 
was the sole spokesman for the courts before the Congress. ia 

The early conferences called by the Chief Justice were largely limited to 
reports on the judicial business and the condition of the dockets in the various 
circuits for the previous fiscal year. The earliest record of recommendations 
for legislation made by the Conference appears in the report of the Attorney 
General for the year 1924. In addition to requesting the creation of certain 
additional judgeships, the Conference earnestly recommended to the President, 
the Congress, the Attorney General and the Director of the Bureau of the Budget 
the appropriation of $30,500 for the repair of old lawbooks and the purchase 
of new ones for the libraries of the courts throughout the country. The Con- 
ference pointed out that the condition of the libraries of the courts was such 
that the judges were compelled to “postpone decisions and opinions until law 
books necessary to assure correct conclusions can be borrowed and read.” 

The above quotation from the report of the Judicial Conference of 1924 makes 
it clear I think that the present unfortunate situation of the Federal judiciary 
is not new. It represents the accumulation of a number of problems over the 
years which have been exceedingly difficult of solution. Moreover, after 1924 
it was some time before there was any noticeable improvement in the situation. 
Until the enactment in 1939 of legislation creating the Administrative Office of 
the United States Courts (act of Aug. 7, 1939, 53 Stat. 1223) the Attorney 
General continued to be the spokesman for the courts before the Congress and 
the annual recommendations of the conference of senior circuit judges were 
contained only in the reports of the Attorney General. Appropriations for the 
courts were included with those of the Department of Justice and purchases of 
law books and all other similar requests by the courts were required to be approved 
by the Department of Justice. The act of 1939 was the first step in bringing 
about a complete separation of the administration of the affairs of the courts from 
the Department of Justice. Since that time the courts have had control of 
their own administration. 

But the separation of the administration of the courts from the Department of 
Justice in 1939 left the Judicial Conference without a strong spokesman for its 
needs. This was due to the fact that their recommendations submitted to the 
Congress by the Chief Justice were generally heard and considered only by sub- 
committees of the Committees on the Judiciary and Committees on Appropria 
tions of the Senate and House of Representatives. While the annual reports of 
the meetings of the Judicial Conference and of the Director of the Administra- 
tive Office of the United States Courts are published, it is certain that most of 
these reports have escaped the attention of the average busy Congressman and 
the public at large. Although existing law provides that “the Chief Justice 
shall submit to Congress an annual report of the proceedings of the Judicial Con- 
ference and its recommendations for legislation,” his voice is muted under pres- 
ent circumstances. I believe that it would be a tremendously practical improve 
ment in this procedure if the Chief Justice were to address the Congress annually 
in person with respect to the state of the judiciary. 

Much publicity has been given to the present financial plight of the courts and 
the adverse effect it has had upon the state of the dockets. This is a serious 
situation which obviously must be corrected. Judges who hold court in several 
localities during the year are being so tightly limited on the staff personnel they 
can take with them that it has undoubtedly interfered seriously with the effi- 
ciency of the court. Necessary law books have been denied to judges. Judges 
have been restricted in the purchasing of necessary typewriters and other office 
equipment. Probation and parole work has been unfortunately curtailed. If 
judges are to protect the interests of law-abiding citizens and yet do everything 
possible to rehabilitate offenders, particularly youthful offenders, they need an 
improved and strengthened probation service. Although there is a serious back- 
log of cases in several of the courts, the judges in Southern and some Northern 
States are not able to hold court in the summer months when temperatures soar 
above 100 degrees. So the whole Federal machinery—fully paid for—is at a 
standstill for lack of a relatively inexpensive air-conditioning system. 

There are also many problems of the judiciary which have failed to obtain 
appropriate recognition and which cannot be solved simply by the appropriation 
of more money. I mentioned the serious backlog of cases which besets the courts. 
In the southern district of New York the average time from filing to final dis- 
position is 45 months. In southern Ohio the average time is more than 30 months, 
in western Pennsylvania about 27 months. These are not isolated situations. 
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Although the 83d Congress provided 27 additional district judgeships and 3 
additional circuit judgeships, increasing caseloads, lack of funds, and other 
factors have largely confined the anticipated benefits of this increase in per- 
sonnel. The problem of case backlogs will remain with us until a broad co- 
hesive program for attacking the problem at its very foundations has been ap- 
proved by the Congress. Federal judgeships are lifetime appointments and they 
are subject to no supervision. Although the great majority of Federal judges 
work hard and long hours, some few of them take advantage of their lifetime 
tenure with long vacations and short hours on the bench. In other cases, be- 
cause of age, judges are not able properly to perform their duties and yet they 
refuse to retire to permit another judge to be appointed—even though the law 
permits retirement at full pay. All of these conditions which I have mentioned 
and many others would improve if the full force of public opinion could be 
brought to bear on them. 

I believe a personal message from the Chief Justice would provide a dramatic 
means of informing the Congress and the public with respect to proposals by the 
Judicial Conference for the modernizing and improvement of the judicial ma- 
chinery. As examples, the Chief Justice might focus attention upon problems 
such as: 

1. The revision of present judicial districts to make them accord realistically 
with population and caseloads, thus eliminating the present situation wherein 
some courts sit idly by while others are inundated. 

2. The creation of the position of public defender in each of the district courts 
in the United States to provide counsel for indigent defendants. 

3. The improvement of the jury system through the raising of the quality of 
jurors, the providing of jury commissions and similar measures. 

4. The creation of additional judgeships and other judicial positions based 
upon comprehensive studies not only of the present but of the future needs of 
the judiciary. 

Most of these problems have heretofore been considered in detail by the Judi- 
cial Conference of the United States and recommendations for specific legisiative 
actions have been made to the Congress. In many instances such recommenda- 
tions have been made repeatedly for over a decade. Although I do not here 
undertake to endorse each of these general proposals they represent the com- 
bined views of our entire Federal judiciary and as such I believe they are de- 
serving of a more effective means of presentation than is now possible. 

There should be, and I believe that there is, no partisanship in the matter of 
providing adequate facilities for our Federal judiciary. In the past the fault 
has not been with Congress. The fault has been, in my opinion, with the pro- 
cedure whereby the needs of the courts are not fully presented to the entire 
Congress and the people. 

The Constitution has provided for a Government of three coordinate branches: 
The wisdom of our forefathers in providing for the division of governmental 
power has been amply demonstrated throughout the history of this country. But 
this divsion of power does not imply that the three great branches of our Fed- 
eral Government must function unrelatedly. Each in its turn must be supported 
and complemented by the other two. The Chief Executive presents his state of 
the Union message to the Congress at the opening of each session of Congress. 
It seems to me that it would be altogether appropriate for the Chief Justice of 
the United States to be accorded an equal opportunity to present to the Congress 
those matters of prime importance to the judiciary. By this means, the instru- 
mentalities of justice, our courts, will be assigned a more truly coordinate posi- 
tion in our governmental scheme. 

I therefore recommend to you adoption of the proposal contained in the meas- 
ures now before you. 


Senator Kerauver. Will you summarize what you have in mind, 
Mr. Minor? 

Mr. Minor. We in the Department of Justice concur wholeheartedly 
in support of Judge Stephens and Judge Biggs in the purposes to be 
effected by Senate Concurrent Resolution 5 and Senate Concurrent 
Resolution 4. 

Certainly we share the hope of the chairman that this matter will 
be decided on the merits without the injunction of any political con- 
siderations, that it be determined in a nonpartisan way entirely. 


ere oats «158 








ill a i aA i i LE DEES 


Seay a ieliena tint a ae 


i itm ia ititan tes tis NOMS ARR tt 


INVITATION TO THE CHIEF JUSTICE TO ADDRESS THE CONGRESS 57 


Our interest in the Department of Justice is partly altruistic and 
a great deal selfish. Wein the Department of Justice are very closely 
associated with the Federal courts through district attorneys in each 
of the judicial districts, and we find that our concern with the proper 
administration of justice is to a large extent either rewarded or denied 
by the ability of the courts to-meet their responsibilities. 

As has been pointed out here already today, the Attorney General 
served until 1939 as the spokesman for the Federal courts, and since 
that time he has continued his interest in their proper administration. 

I think it would be cumulative to attempt to outline again the 
statistics which you have already heard from Chief Justice Stephens 
and Chief Judge Biggs, as to the distressing length of time it takes 
in a great Many jur isdictions to bri ing civil cases to trial. Certainly, 
at best, such a situation is inconvenient and, at its worst, it can bring 
tragedy to many of the litigants. 

We in the Department of Justice support Mr. Keating in the idea 
that this should hi a joint resolution. We feel that having the force 
and effect of law will help to provide that assurance that ‘the invita- 
tion to the Chief Justice will be a nonpartisan and a stable occasion 
rather than governed by any immediate considerations. 

We agree, of course, that no Congress can bind further Congresses, 
but I think that is implicit in the fact that there can be no enforce- 
ment of such a matter against the Congress. 

Finally, I think there has been some suggestions that this might 
infringe on the prerogatives of the Committees on the Judiciary and 
the Committees on Appropriations in both Houses of the Congress. 
But it seems to us that it would be rather a tremendous help to the 
committees in the difficult job they now have, of meeting the needs of 
the judiciary of the country, were such a measure passed. 

I think that is all I have, Mr. Chairman. I appreciate your making 
this a part of the record. If you have any questions, I would be glad 
to answer them. 

Mr. Green. I have just one question, Mr. Minor. 

You say the action could not be binding on a subsequent Congress. 
Tf it were a legal enactment signed by the President, then, of course, 
it would be unless repealed. 

Mr. Minor. That is right. 

The point I sought to make was that there would be no method of 
enforcement on a subsequent Congress. If a Congress declined to 
issue an invitation, they could not be forced to do so. 

Mr. Green. But they would still be bound to do it ? 

Mr. Mrwnor. Yes. 

Senator Krravuver. Do you recommend, Mr. Minor, appearance 
at each session or at each term ? 

Mr. Mrnor. The deputy’s statement recommends each session. But 
I think the other suggestion had not been made, and it occurs to me off- 
hand that it would be probably adequate for an appearance each Con- 
gress. 

Senator Keravver. I would not ask this question except for the 
newspaper article speculating that this is some bright idea of Mr. 
Brownell and Mr. Rogers, who are trying to promote somebody, or 
something of that sort. 


What is the history of this proposal insofar as the Department of 


Justice is concerned ? 
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Mr. Mrnor. My understanding is that the Deputy Attorney Gen- 
eral, in consort with the chief judges, at the Judicial Conference ar- 
rived at this conclusion. Apparently I am incorrect in that. In 
view of the personalities involved, I doubt that I could make any com- 
ment onthecolumn. But I think the answer propounded to an earlier 
question by Chief Judge Stephens indicates the origin of the idea. 

Senator Keravver. It is your understanding that the genesis of 
the idea is Judge Stephens’ and Judge Biggs, not the Adorees Gen- 
eral? 

Mr. Minor. That is correct. I understood that there was some 
discussion of the matter at the last Judicial Conference with the Dep- 
uty Attorney General. 

Judge SrerHens. The Judicial Conference members have from time 
to time, as I earlier testified, I suppose talked about it. We talked 
about it to Judge Vinson, but it was all informal and no action was 
ever taken. 

Mr. Mrwnor. I understand. 

Judge Srepuens. We talked with our fellow judges wherever we 
happened to be. 

I talked about it in San Francisco and Oakland and Seattle, not that 
I went there to do so, but I was invited to lunch one time and asked 
to talk about the judiciary, and instead of talking about the climate, 
I talked about this particular subject of my own. But no action has 
ever been taken by the Judicial Conference formally on it. 

Senator Keravuver. Thank you, Mr. Minor. 

Now, I will ask the counsel for the committee to read a statement 
received from the distinguished chairman of the Judiciary Committee 
of the House, Emanuel Celler. 

Mr. GREEN (reading) : 


STATEMENT OF THE HONORABLE EMANUEL CELLER, A REPRESENTATIVES IN 
ConeGress, FRoM THE STATE OF NEW YORK 


I oppose enactment of Senate Concurrent Resolution 5, proposed annual address 
by the Chief Justice of the United States on the state of the judiciary. 

It has been contended that since the President speaks for the executive branch, 
the judiciary must present its own position to the Congress. 

I draw your attention to article II, section 3 of the United States Constitu- 
tion wherein is outlined the powers of the President. 

“He shall, from time to time, give to the Congress information of the state of 
the Union and recommend to their consideration such measures as he shall 
judge necessary and expedient. * * *” 

He is thus charged by the Constitution to address himself to the state of the 
Union. This imposes upon him the duty of supplying information not only on 
the executive branch but on the judicial branch as well. It is to be remembered 
that the President’s message on the state of the Union is intended to give the 
entire picture and the presentation is not to be confined only to matters of concern 
to the executive branch of the Government. 

I direct your attention, too, to a letter written by President Washington to 
John Jay, then Chief Justice, on November 19, 1790: 

“My Dear Sir: 

“The day is near when Congress is to commence its third session ; and on Mon- 
day next, nothing intervening to prevent it, I shall set out to meet them at their 
new residence. 

“If anything in the judiciary line, if anything of a more general nature, proper 
for me to communicate to that body at the opening of the session, has occurred 


to you, you would oblige me by submitting them with the freedom and frankness 
of friendship. * * *” 
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It has been emphasized that the purpose of such a presentation would be to 
dramatize the needs of the judiciary, the needs being, I assume, the lack of 
appropriations necessary to carry out the operations of the courts; the need, I 
suppose, for new courthouses, additional judges and personnel, and so forth. 

Now the President does not set before joint sessions of Congress the appropria- 
tion needs of his departments. These are presented to the appropriate committees. 
They appear in the budget. They are scrutinized through committee study and 
committee hearings and then acted upon by Congress through the machinery 
which exists for just such purposes. The Administrative Office of the United 
States Courts does exactly that, sending its recommendations to the Congress. 
The judiciary has its machinery as the executive departments have theirs. 

Does a courthouse falter in its operations for lack of enough money to purchase 
an air conditioning unit? Is this the sort of matter that would be presented 
before a joint session of Congress? I cannot understand precisely what is pro- 
posed here. Is the Chief Justice to present to a joint session that there is a need 
for additional judges? I do not recall that the President, in his address to the 
Congress, utilizes this opportunity to talk of such needs as additional attorneys 
for the Department of Justice. In that connection, permit me to submit a list of 
vacancies in judgeships in the Federal court, other than the Supreme Court, which 
includes the time the vacancies have existed, as of January 11, 1955: 

Circuit judgeships: Second circuit, retirement of Judge Chase, September 1, 
1954; Fifth circuit, retirement of Judge Holmes, November 30, 1954; Fifth circuit, 
death of Judge Strum, July 26, 1954. 

District judgeships : California, Southern, death of Judge Beaumont, November 
19, 1954; California, Southern, new position, February 10, 1954; Delaware, new 
position, February 10, 1954; New Jersey, new position, February 10, 1954; New 
York, Southern, retirement of Judge Conger, October 20, 1954; North Dakota, 
elevation of Judge Vogel, August 20, 1954; North Dakota, new position, February 
10, 1954; Oregon, elevation of Judge Fee, April 30, 1954; Pennsylvania, Eastern, 
resignation of Judge Bard, July 16, 1952—nomination made March 29, 1954, but 
not confirmed; Pennsylvania, Eastern, new position, February 10, 1954; Pennsyl- 
vania, Western, new position, February 10, 1954; Pennsylvania, Western, new 
position, February 10, 1954; South Dakota, new position, February 10, 1954; 
Texas, Northern, retirement of Judge Atwell, December 31, 1954; Wisconsin, 
Eastern, new position, February 10, 1954. 

February 10, 1954+, was the date of approval of Public Law 294, 83d Congress, 
2d session. 

Judgeships in United States Customs Court: Customs Court, retirement of 
Judge Cline, March 1, 1953. 

Is it not high time that the administration filled these judgeships, instead of 
shouting from the housetops that it needs no less a person than the Chief Justice 
to demonstrate the needs of the court. Let the President and the administration 
act, and act quickly to fill these vacancies. 

Others have talked of the advantages of “dramatizing” the needs of the judici- 
ary. I hardly believe that it is becoming to the Chief Justice of the Supreme 
Court to be exploited for the purposes of dramatization. Nobody has yet made 
clear to me the purpose to be served by this invitation to the Chief Justice to 
address both Houses of Congress, except, as I stated before, to dramatize the 
needs of the judiciary. 

I am sure that the Department of State and the Department of Agriculture 
and the Department of Labor would highly enjoy the opportunity of dramatizing 
their needs, too. 

I do not wish to be sarcastic, but I cannot help asking whether the occasion is 
to be used to present a treatise on the deficiencies in Anglo-Saxon jurisprudence? 
What matters of policy are herein to be brought to the attention of the Congress? 
Is the purpose, to state it bluntly, to open he pursestrings? 

I am not denying that there are needs of the judiciary that must be met by 
added appropriations. This is a task which the appropriate committees face. 
I see no justification for the Congress to submit itself in a joint session to what 
actually amounts to a public-relations campaign. 

Unfortunately, if the Chief Justice is so invited and does appear before a joint 
session of Congress, there will be imputed to him political motives. I, for one, 
do not believe that the Chief Justice is so motivated, but such appearance, I 
have reason to believe. would subject him to this kind of unnecessary criticism. 

I frown upon this whole proposition. 
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Senator Kerauver. Now, the chairman invited a distinguished con- 
stitutional lawyer and a well-known citizen, Mr. John W. Davis, of 
New York, to appear or to send a statement of his opinion. 

We have a telegram from him: 

Regret impossivle to appear in person at hearing on Senate Concurrent Reso- 
lution 5. I would favor such a resolution for such an address by the Chief 


Justice always provided that it would not prove an undue tax upon his time 
and energy. 


JoHN W. Davis. 

The hearing will include such thoughtful editorials and news items 
which Senator Watkins asked permission to be printed, including 
some features by Miss Miriam Ottenberg, in which she quotes the 
opinion of various leaders of the judiciary ‘and leaders of public life. 

Also included will be a column by Miss Doris Fleeson, in discussing 
the opposition to this proposal which appeared in the Washington 
Star newspaper of February 4. 

(The documents appear in the appendix.) 

Senator Kerauver. Appreciating that any consideration of this 
matter should not take place without some indication of the view of 
the Chief Justice himself, the chairman of the subcommittee on Feb- 
ruary 1 sent a communication to the Chief Justice which is as follows: 


FEBRUARY 1, 1955. 
Hon. EARL WARREN, 


Chief Justice of the United States, 
Washington, D. C. 

Dear Mr. Cuter Justice: A subcommittee of the Senate Judiciary Committee 
has under consideration Senate Concurrent Resolution 5, providing for annual 
addresses to the Congress by the Chief Justice of the United States on the state 
of the judiciary. 

Since this is a proposal that would closely affect you and the entire judicial 
branch, the subcommittee would welcome an expression of your views, should 


you care to make one, based on your experience as chairman of the Judicial 
Conference of the United States. 


The subcommittee would leave it to your discretion as to whether such an 
expression, if submitted, should be made public or held in confidence. 


Members of the subcommittee are Senators Kilgore, Daniel, Watkins, Welker, 
and myself, as chairman. 


A copy of the resolution is enclosed for your information. 
With kindest regards, I am 
Sincerely, 
Estes KEFAUVER. 

Today a reply was received from the Chief Justice, with a notation 
that the committee could use it for any purpose it wished, and Justice 
Stephens has said that in his conversation with the Chief Justice it is 
all right to reply in public. 

Judge SrepHens. The Chief Justice said he would send that to you 
and you could place it of record if you desired to do so. 

Senator Kerauver. It reads as follows: 

SUPREME COURT OF THE UNITED STATES, 


CHAMBERS OF THE CHIEF JUSTICE, 
Washington, D. C., February 4, 1955. 


Hon. Estes KEFAUVER, 
United States Senator, Washington, D. C. 


My Dear Senator: This will acknowledge your letter of February 1 concern- 
ing Senate Concurrent Resolution 5 which would invite the Chief Justice to ad- 
dress each session of Congress with relation to the state of the judiciary and 
related matters. 
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This proposal did not originate with nor has it been furthered by either the 
Supreme Court, the Judicial Conference of the United States, or myself. It has 
not been discussed by the Supreme Court in conference. At the last meeting 
of the Judicial Conference in September 1954, the proposal was informally called 
to the attention of the members without any suggestion for action and no action 
was taken. Under these circumstances, I am not in a position to speak for my 
colleagues on either the Supreme Court or the Judicial Conference. Also, I 
have not discussed the matter publicly because I have felt that it would be 
indelicate for me to do so. 

I have no hesitation, however, in responding to your letter and of stating my 
tentative views based upon what information I have on the subject. 

It is common knowledge that those directly concerned with the administration 
of justice feel that it presents problems of fundamental importance to everyone 
in the Nation. It is also a matter of concern to many of them that these prob- 
lems are not generally known and that present means of calling them to the 
attention of Congress and the public are not wholly effective. Some of them, as 
you know, are now reported to the Congress annually by the Judicial Conference. 
Others are definitely the responsibility of the bench, the bar, and the public. 
Together they constitute one great problem and should be viewed in perspective. 

If the Congress should be of the opinion that it, and through it, the public 
mnight become better informed on the subject through a statement of current 
conditions and recommendations of the Chief Justice, I would be happy to ¢o- 
operate. However, I am of the opinion that if such a procedure were to become 
effective it should be done at stated intervals on a permanent basis. One or 
several such addresses made on an occasional basis as acute problems develop 
would not, in my opinion, afford the objectivity or the continuity essential for 
systematic and permanent improvement of our judicial system. I am not at all 
sure that if the proposal is adopted it should be done every year. It might be 
that Congress would consider it adequate to have such a message biennally in 
the opening days of each Congress. Personally, I believe that would be sufficient 
to accomplish the objective of those who make the proposal. 

For the information of your committee, I am enclosing a copy of the most 
recent annual report of the Judicial Conference of the United States. 

Trusting this will be helpful to you and your committee, and with best wishes, 
I am 

Sincerely, 
EARL WARREN. 

Senator Krravver. Is there anyone else who wants to testify about 
this matter ? é 

The counsel has been instructed to get certain research summaries 
which will be put in the record. 

If there are no other witnesses and there is nothing else to come 
before the subcommittee, it will stand adjourned. 

(Thereupon, the subcommittee adjourned at 3:15 p. m., Friday, 
February 4, 1955.) 











APPENDIX 


Tue Liprary oF CONGRESS, 
LEGISLATIVE REFERENCE SERVICE, 
Washington, D. C., February 16, 1955. 
To: Senate Judiciary Committee (Attention: Mr. Green). 
From: American Law Division. 
Subject : Certain questions concerning addresses to Congress. 


1. What is the constitutional authority of the President to report on the state 
of the Union? 


The President of the United States derives his authority to address the 
Congress on the state of the Union from article II, section 3, clause 1, of the 
Constitution : 

“He shall from time to time give to the Congress Information of the State of the 
Union, and recommend to their consideration such Measures as he shall judge 
necessary and expedient * * *.” 

The House Manual states with respect to this: 

“In the early years of the Government, the President made a speech to Congress 
on its assembling (V Hinds’ Precedents, sec. 6629), but in 1801, President 
Jefferson discontinued this practice and transmitted a message ‘in writing’ and 
this precedent was followed until April 8, 1913, when the custom of addressing 
Congress in person was reestablished by President Wilson and continued by 
subsequent Presidents” (VIII Hinds’ Precedents, sec. 3333) (H. Doc. 507, 83d 
Cong., sec. 187, pp. 61-62). 


2. What is the basis for other appearances of the President before Congress, 
e. g., the address on the Yalta agreement? 


The “Information of the state of the Union” may be given in person or sent 
by written message. It consists not only of the annual state of the Union message 
but of all messages from the President to Congress which pertain to the business 
of Congress. There is no set rule about delivering the message in person. Thus, 
in 1945, President Roosevelt felt it incumbent upon him to address a joint session 
in person upon the Yalta agreement (March 1, 1945; 91 C. R. 1618), although 
earlier that same year he had sent his annual message in writing and it had been 
read separately to each House (January 6, 1945; 91 C. R. 65, 91). 

The President’s message to Congress, whenever made in person, is made to a 
joint session of Congress. The House Manual provides with respect to joint 
sessions that: 

“When the President has indicated that he will address Congress in person a 
concurrent resolution is passed by both Houses arranging for a joint session” 
(H. Doce. 507, 83d Cong., sec. 187, p. 62). 

In conjunction herewith it might be noted that rule XX XI of the House of 
Representatives provides that: 

“The Hall of the House shall be used only for the legislative business of the 
House and. for the caucus meetings of its Members, except upon occasions where 
the House, by resolution, agrees to take part in any ceremonies to be observed 
therein ; and the Speaker shall not entertain a motion for the suspension of this 
rule” (H. Doc. 507, 88d Cong., sec. 918, p. 485). 

The Senate Manual does not contain similar provisions concerning the passage 
of a concurrent resolution, or the usage of the Senate. 

In accordance with these requirements of procedure in the House, we find that 
the joint session convened to hear the state of the Union message delivered by 
President Eisenhower on January 7, 1955, was preceded by the passage of House 
Concurrent Resolution 1, 84th Congress, by the House on January 5. and the 
agreement of the Senate thereto on January 6, 1955. 
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3. What is the basis of addresses to Congress by other persons, including that of 
Chief Justice Hughes? 

Persons other than the President address the Congress under an informal 
procedure, and their addresses are considered to be made to a joint meeting of the 
two Houses, rather than to a joint session of Congress. The terminology used 
in the Record in this regard is confused, and such assemblages are as often 
called joint sessions as joint meetings. But this confusion is only in terminology. 
In only one instance, and then the exception was purposeful, was there a resolu- 
tion passed arranging for the address. This exception occurred when President 
Dutra of Brazil addressed a joint session of Congress on May 19, 1949 (95 C. R. 
6472). This session was preceded by the passage of House Concurrent Resolu- 
tion 59 of the Sist Congress (95 C. R. 5909, 6126, 6456). President Truman had 
been accorded the same courtesy by the Brazilian Legislature on his official visit 
to that country in 1947 (see New York Times, September 6, 1947, p. 1), and as 
stated by Senator Connally: “It is felt that as a matter or comity and good 
relations and courtesy between the two countries, we should hear the address of 
the President at a joint meeting [sic] of the Congress” (95 C. R. 6126). 

In other instances abortive attempts were made to arrange for the holding 
of a joint session by the introduction of concurrent resolutions. Thus, in 1945, 
House Concurrent Resolution 92, 79th Congress, to provide for a joint session, 
and House Concurrent Resolution 94, 79th Congress, to provide for a joint meet- 
ing to hear Gen. Douglas MacArthur when he should be free to address the 
Congress, were introduced (91 C. R. 9513, 9642). These never received any 
action from the House Rules Committee. Simultaneously, Senate Concurrent 
Resolution 35, 79th Congress, was introduced to have General MacArthur address 
a joint meeting of both Houses. It was passed by the Senate (91 C. R. 9473) and 
referred to the House Rules Committee (91 C. R. 9558), where it received no 
further action. In fact, during its consideration in the Senate (91 C. R. 9473), 
objection was made to the initiation of any such resolution in the Senate which 
contemplated the use of the Hall of the House of Representatives. 

During 1945, General Eisenhower addressed the Congress on June 8 at what 
the Record describes as a joint session (91 C. R. 6243), although no concurrent 
resolution was introduced with respect to it. Admiral Nimitz also addressed 
a joint meeting of the two Houses on October 5, 1945 (91 C. R. 9465) ; and Gen- 
eral Wainwright addressed each House separately after they had severally 
recessed for that purpose (91 C. R. 8451, 8465). In connection with General 
Wainwright, Representative Allen of Illinois had introduced a simple resolution 
(H. Res. 337, 79th Cong.) to invite him to appear before a joint session (91 C. R. 
$418). This was referred to the Committee on Rules and no further action was 
taken. 

The Chief Justice of the United States once addressed a joint session of Con- 
gress. This occurred on March 4, 1939, during the commemoration of the 150th 
anniversary of the Ist session of Congress. The joint session was convened by 
means of the passage by the House of House Concurrent Resolution 4 of the 
76th Congress and the concurrence therein by the Senate (84 C. R. 974, 1013). 
There were several speakers during the commemorative exercises, including the 
Speaker of the House, the President pro tempore of the Senate, the Chief Justice, 
and the President of the United States (84 C. R. 2246-2252). Chief Justice 
Hughes’ address occurs on pages 2249-2250. 


4. How were the joint sessions of Congress to hear Marshall and Eisenhower at 
the Library of Congress arranged? 

General Marshall’s appearance before Members of Congress in the auditorium 
of the Library of Congress took place under the following circumstances : 

“Mr. McCormack. I [rise] for the information of my colleagues, because this 
morning they received a letter from the Speaker in respect to a meeting to be held 
Wednesday morning, and in that letter it was stated that the meeting would be 
held in the caucus room of the Old House Office Building, at which meeting Gen- 
eral Marshall and other generals would appear in an off-the-record manner. The 
caucus room has been looked over, as well as the auditorium of the Library of 
Congress. It is felt that the auditorium of the Library of Congress is a much 
more desirable place to hold the meeting, and I rise to announce that, instead of 
holding the meeting in the old caucus room, it will be held in the auditorium of 
the Library of Congress” (84 C. R. 8433, 78th Cong., 1st sess., Oct. 18. 1943). 

With respect to General Eisenhower's appearance before both Houses of Con- 
gress in the auditorium of the Library of Congress on February 1, 1951, this 
also was arranged informally and without benefit of a concurrent resolution. 
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The proceedings were inserted in the Record for February 2, 1951, at the request 
of Representative McCormack. From Vice President Barkley’s introduction we 
learn that the Members of the two Houses met to hear the address in the morn- 
ing before the regular session which begins at 12 o’clock noon. It is expressly 
labeled in the Record as an “informal meeting” (97 C. R. 873). 


5. Does the state of the Union message usually contain a statement on the state 
of the judiciary? 


A check of the annual messages on the state of the Union given by Presidents 
Roosevelt, Truman, and Eisenhower since 1945, shows that it is not the custom 
of the President to include reference to the judiciary in his state of the Union 
message. Only the 1955 message carries such a reference. Since what is con- 
tained in the message is within the province of the President to decide, we make 
no comment on why such reference is omitted. 


6. Did the latest message of the President on the state of the Union recommend 
changes in judicial salaries as well as those of Members of Congress? If so, 
how much? 

President Eisenhower in his state of the Union message of January 6, 1955, 
states: “I also urge the Congress to approve a long-overdue increase in the 
salaries of Members of Congress and of the Federal judiciary. In my opinion, 
this raise should be substantial, because I believe it should be to a level com- 
mensurate with their heavy responsibilities” (H. Doe. 1, 84th Cong., p. 13). 


MARGARET M. CoNWAY, 


American Law Division. 
FEBRUARY 16, 1955. 


[From the Washington (D. C.) Evening Star, January 9, 1955] 


Support GROWING FOR REPORT TO CONGRESS BY CHIEF JusTICE—CAPITOL ADDRESS 
VIEWED AS DRAMATIC Way To INFORM PEOPLE OF COURTS’ PROBLEMS 


(By Miriam Ottenberg) 


Congress will be asked to make history this session by inviting the Chief 
Justice of the United States to address the Congress on the state of the judiciary, 

The unprecedented proposal, first advanced publicly in November, is gaining 
wide support from judges, lawyers. and legislators. 

Such an invitation would require action by both Houses. <A survey by the Star 
indicates that legislators most familiar with the problems of the courts favor 
the invitation. 

These legislators reason that the people have a right to know the condition of 
their third branch of government as described by its chief. 

They feel that an informed Congress would take steps to remedy some of the 
conditions that create delay and inefficiency in the administration of justice. The 
searchlight of public opinion trained on the courts could remedy others. 

These are some of the conditions likely to be publicly aired if Chief Justice 
Warren addresses the Congress : 

The Federal courts are seriously handicapped by insufficient funds, insufficient 
judges, and delays in appointing new judges. 

These handicaps are reflected in some parts of the country by timelags of up 
to 45 months in getting cases tried. Justice so delayed often means justice 
denied. 

While the vast majority of the Federal judges devote full time to the bench, 
there are others who from illness, age, or indifference fail to carry their share of 
the load. 

The refusal of some courts to adopt such modern methods as pretrial proce- 
dures has prevented these courts from cutting down their backlog of cases. 

On the other hand, delays in trying cases have given ammunition to those who 
would shortcut justice and eliminate jury trials by establishing commissions 
and arbiters to hear cases. 

The Federal courts now have jurisdiction over some types of cases that might 
well be transferred to the State courts. 

Some of the Federal judiciary districts are set up so unrealistically as far as 
population and caseloads are concerned that one court will stand idle while a 


eourt in a neighboring district is far behind in its work because of an enormous 
caseload. 
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The Judicial Conference of the United States, which sets up the requested 
budget for the courts, tends to be overconservative in its requests for funds and 
for more judges. 

The Federal courts, up to 1939, had a powerful spokesman—the Attorney Gen- 
eral. Then, because the Justice Department was the chief litigant before the 
courts and because it was thought preferable to make the judiciary branch finan- 
cially independent of the executive branch, the Administrative Office of the 
United States Courts was established. 

The courts now have a separate budget which cannot be touched by the Budget 
Bureau. Now, only Congress can cut the court budget. The Director of the 
Administrative Office of the Courts, usually accompanied by one or more judges, 
appears before appropriations subcommittees. 

Obviously, their message is not getting across. The budget was cut by a mil- 
lion dollars for this year. The funds to finance the Federal courts comprise one 
twenty-fifth of 1 percent of the total appropriation to operate the Government 
during the current fiscal year. 

The Judicial Conference of the United States—the Chief Justice and the chief 
judges of the circuits—recommends legislation and additional judgeships as well 
as budget needs. Its reports go to Congress, as do the annual reports of the 
Director of the Administrative Office of the Courts. But busy legislators can’t 
be expected to read all the volumes that cross their desks. 


LETTERS COMMEND PLAN 


For some time, members of the bench and bar have been saying privately that 
something should be done to arouse public concern over delayed justice. In 
November, Deputy Attorney General William P. Rogers proposed in a speech at 
Cleveland that the most effective way to focus public attention on the judiciary 
was through an address to Congress by the Chief Justice of the United States. 

After the speech, scores of approving letters reached him from judges and 
lawyers throughout the country. 

“Without doubt,” wrote one judge, “the efficiency of the courts is being seri- 
ously impaired by the failure of Congress to provide sufficient funds for the effi- 
cient operations of the courts.” 

A west coast judge cited the “absurd situation” in a southwestern State where 
a judge, already ill when he was confirmed, has spent 5 hours in court in the 
past 4 years. 

A midwestern judge reported that his court was fairly current with its calen- 
dar of cases because he and his colleague took no extended vacations—despite 
the fact that for 75 days between June 1 and September 30 the temperature fluc- 
tuated between 100 and 111. The court was not air-conditioned. In some other 
courts, the judges make no effort to hold court during the summer because the 
courtrooms are stifling—and the backlog of cases continues to grow. 


PENNYPINCHING IMPAIRS JUSTICE 


A judge whose district covers a wide territory wrote: “Any conscientious judge 
hesitates to dispose of a criminal case without a full report of the probation 
officer and often these reports cannot be obtained without great delay simply 
because of the lack of travel funds.” 

Mr. Rogers also heard from a judge who wrote: “The failure to supply the 
judges with the necessary libraries often results in injustice to litigants.” 

The Deputy Attorney General emphasized in his speech that he believed the 
problem was not wholly budgetary and that many of the-court’s ills could be 
corrected if the whole Congress and the people knew about them. 


TENDENCY TO LOAF 


Explaining his position further to the Star, he said: 

“Federal judgeships are lifetime appointments and they are subject to no 
supervision. Although the great majority of Federal judges work hard, some 
take advantage of their lifetime tenure with long vacations and short hours on 
the bench. There is, for instance, one district with a tremendous backlog of 
cases where two of the judges haven't tried a case in more than 2 years and a 
third sits only occasionally. 

“An annual or biennial address to Congress by the Chief Justice would focus 
public attention on the areas of the country where the calendar is up to date 
and those where the calendar is far behind. 
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“Then, local publicity would lead to finding out what the causes of delays are 
in each district and what can be done to correct them. By calling attention to 
the problems, much support also would be generated for necessary legislation. 

“The judiciary has set up a very intelligent system for deciding what its needs 
are. The only trouble is that its recommendations never come to public notice. 
At present, the only people who know the inadequacies of the system are those 
who go into court as litigants. Then they find out how long they have to wait 
for their cases to be tried. 

“It is obvious that delays of 3 or 4 years in the trial of a case can result in 
great injustice both to plaintiffs and defendants. 

“Where people have to wait years to have their cases tried—for whatever 
reason—justice is in default.” 


[From the Washington (D. C.) Sunday Star, January 9, 1955] 
For A JUDICIAL REPORT 


The first of a series of articles discussing the need for a report to Congress by 
the Chief Justice on the problems of the Federal judiciary appears in today’s 
Star. 

This, of course, is not something that the Chief Justice could, with propriety, 
undertake on his own initiative. The invitation should come from the Congress, 
preferably pursuant to passage of a joint resolution. The Star believes, however, 
that the desirability of such an invitation and judicial report will become self- 
evident if the relevant facts are given appropriate consideration. 

Money is one—but only one—factor. The Federal judiciary, although one of 
our three coordinate branches of Government, struggles along on about one 
twenty-fifth of 1 percent of the Federal budget. Its fund allotment is about equal 
to that for some minor Federal agency, and the quality of service to the public 
which the courts can render is correspondingly impaired. 

There are a number of other factors, however, which will be discussed in the 
Star’s series. They touch upon aspects of the problem which may be diffi- 
cult, but which certainly are not impossible, of solution. The best approach to 
them, the best way of focusing public attention on them, lies in a report to each 
new Congress, and, incidentally, to the people, by the Chief Justice. The Star 
is fully persuaded that the Federal courts will be able to serve the public interest 
better if this long overdue step is taken. 


[From the Washington (D. C.) Evening Star, January 10, 1955] 


Court DeLay Costs GOVERNMENT $3 MILLION A YEAR, OFFICIAL SAYS—EXPENSE 
Is CITED AS SUPPORTING PROPOSAL For REPORT BY CHIEF JUSTICE TO CONGRESS 


By Miriam Ottenberg 


Delays in getting cases to trial in Federal courts are costing the Govern- 
ment at least $3 million a year, a Justice Department spokesman reported today. 

This needless expense is one of the reasons why Justice Department officials 
are supporting the move to invite the Chief Justice of the United States to 
address the Congress on the state of the judiciary. 

Federal court delays—ranging up to 45 months—-cost the Government approx- 
imately $2.5 million in interest payments on civil suits alone, according to the 
Justice Department. 

The costs run over $3 million with interest payments on Indian claims and 
contested tax refunds, as well as the expense of locating witnesses. 


COSTS EXPLAINED 


“When a case has been pending for years,” the Justice official explained, “wit- 
nesses disappear. Deputy marshals have to cover many miles to locate them 
and then the traveling expenses of the witnesses must be paid. Also, when a 
case is stale, the expert witnesses may have to spend 2 weeks going over material 
which they could have covered in 1 day when the case was fresh. And these 
experts have to be paid $50 to $100 a day.” 
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Delays in the disposition of cases also hit hard at the private individual who 
takes his case into a Federal court. If he sues, he may lose his property while 
he’s waiting to collect. If he is defending and his cause is just, he suffers inter- 
ference with his business and personal affairs during the waiting period. 

For both the Government and the private litigant, legal observers point out, 
delays in getting cases to trial can mean that key witnesses forget the facts or 
they cannot be located when the case finally comes to trial. That is what is 
meant when attorneys and judges say justice delayed is often justice denied. 

If the Chief Justice is invited to address the Congress on the state of the 
judiciary, these delays—and what can be done about them—presumably would 
figure importantly in his report. 


RECENT STUDY CITED 


A recent study of the time consumed from the filing of a case to its disposition 
in the Federal courts and the backlog of cases in these courts shows: 

During the year ending July 1, 1954, United States district courts disposed of 
93,161 cases but left pending an additional 78,531. 

This backlog has accumulated over years but in recent years has increased 
at a swifter rate. 

During the past 3 years, the backlog of criminal cases increased 31 percent 
and the backlog of civil cases 23 percent. 

On the basis of last year’s rate of disposing of cases, it would take all the 
district court judges 10 months merely to eliminate the backlog without touch- 
ing the current business. 

In theory, the courts should try to dispose of cases within 6 months after they 
are filed. But a cross section of district courts showed 13.5 months elapsed 
from the time a suit was filed until its disposition during the past fiscal year. 
In these courts, it took 8.1 months from calendaring to trial. 


DELAY IN NEW YORK 


Some courts were in far worse shape. In the southern district of New York, 
which encompasses New York City, the litigant could expect to wait 35.9 months 
for his civil case to get to trial after calendaring and 45 months from the time 
he filed suit until the case was decided. 

In the eastern district of New York, located in Brooklyn, the usual time from 
filing suit to disposition was 39.5 months. 

In the District of Columbia, it took an average of 23 months after the case 
was ready for trial to get to trial in a civil jury case last year. In the eastern 
district of Pennsylvania, which includes Philadelphia, the interval from filing 
suit to disposition was 24.7 months. In the eastern district of Michigan, which 
includes Detroit, the interval from filing to disposition was 16.9 months. 

In the northern district of Illinois, which includes Chicago, the interval from 
filing to disposition was 15.1 months, in the district of New Jersey, it was 19.2 
months, and in the district of Nebraska, 15.6 months. 

If the case is appealed, the litigant faces more delays. For the 11 United 
States courts of appeals, the normal time from filing of the complete record in 
the appellate court to final disposition of civil cases was 7.1 months during the 
last fiscal year. The time from filing the complaint in the lower court to decision 
in the courts of appeals was 21.4 months. 


REASONS ANALYZED 


What causes these delays in the disposition of cases? Some observers cite 
the judges who fail to carry their fair share of the load, scorn modern time- 
saving methods or take long summer vacations. Court figures show, however, 
that more cases were disposed of per judge last year than in any year since 1947 
and the total disposition of cases was the highest since 1933. 

But justice still is delayed. These factors are cited: 

1. The increase in the number of judges has failed to match the increase in 
the caseload. In 1900, the caseload per judge was 236. In 1954, the caseload 
per judge was 403. 

While the number of cases increased fourfold, the number of judgeships was 
a little more than doubled. If the increase in judgeships had been commensurate 
with the increase in caseload, there would presently be 404 district court judge- 
ships, rather than 251. 
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APPELLATE COURT SHORTAGE 


In the courts of appeals, too, the caseload outdistanced the judges. In 1900, 
there were 29 appellate judges with a caseload of 38 per judge. In 1954, there 
were 68 appellate judges with a caseload of 51 each. If the number of judges 
had increased as fast as the caseload, there would now be 87 appellate judgeships 
rather than 68. 

2. The overconservatism of the Judicial Conference of the United States in 
recommending new judgeships. This group of judges has recommended judge- 
ships only after the caseload has begun to overwhelm rather than at the first 
sign of trouble. 

3. Delays in getting the new judgeships once they are recommended. Since 
1945, Congress has created 63, of which 57 were recommended by the Judicial 
Conference. But of those 57, only 6 were created during the year in which the 
recommendation was made; 23 not until the following year, 9 not until 2 years 
later, 12 not until 3 years later, 4 not until 4 years later and 3 not until 5 years 
later. 

There are delays in creating the judgeships, delays in selecting the appointees, 
and sometimes delays in confirmation. 

Thus, by the time the judge takes his place on the bench, the caseload which, 
prompted the recommendation for the new judgeship has mounted to the point 
where another judge is needed. 


BUDGETS REDUCED 


+. Annual cuts in the budget for the Federal courts. Typical of the crippling 
cuts in the 1955 budget was the provision of staff salaries for only 15 new judges 
although 30 new judgeships were created. 

The million-dollar cut in the budget for this fiseal year prompted the Director 
of the Administrative Office of the United States Courts to notify the judges to: 
Avoid temporary extra help such as those necessary to meet peak workloads. 

Make no appointments of personnel until leave payments of the former em- 
ployees had expired. 

Avoid employing substitutes for regular employees ill or on vacation. 

Travel funds were cut. So were funds for legal publications. 

The cuts hit at courts already understaffed in the clerks’ and probation offices, 
With a high rate of turnover in the clerks’ offices because of low salaries, inexperi- 
enced help must handle vital legal papers. With too few probation officers, sen- 
tencing is sometimes delayed for a month or more to await presentence investiga- 
tions. Probationers in need of much attention to keep from sliding back into 
crime may get no more than an hour’s help a month from their probation officers. 

Legislators, attorneys, and judges backing the move to have the Chief Justice 
address the Congress believe these facts should be made known to all the legis- 
lators and to the people. 


[From the Washington (D. C.) Evening Star, January 12, 1955] 


UNITED STATES BAR HeAp BacKs SPEECH IN CONGRESS ON NEEDS OF CoURTS 


The president of the American Bar Association today gave strong support to 
the proposal for the Chief Justice of the United States to address the Congress 
on the state of the judiciary. 

Lloyd Wright of Los Angeles told the Star it has been his experience, in travel- 
ing around the country, that “the lawyers of the Nation are very much in favor 
of the proposal.” 

An invitation for the Chief Justice to address the Congress would require 
action by both Houses. Concern about the state of the judiciary is now develop- 
ing on Capitol Hill, as well as among judges and lawyers. 

Representative Walter of Pennsylvania, ranking Democrat on the House Ju- 
diciary Committee, yesterday inserted into the Congressional Record two Star 
articles discussing the problems of the judiciary and explaining why there is 
growing support for the Chief Justice to address the Congress. 


REASONS GIVEN 


“These articles,” Mr. Walter told the House, “point up the fact that we have 
been derelict in our duty to see to it that the machinery of justice is kept in order. 
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“T insert these two articles in the hope that the membership generally will ex- 
amine them and cooperate to the end that justice may be done to all of the people 
who go into our courts.” 

Representative Keating, Republican, of New York, joined in praising the ar- 
ticles. 

“T have read them,” he told the House, ‘and I think they are well worth read- 
ing by all the Members. I have talked with the gentleman [Mr. Walter] about 
this matter before and I hope that this approach which is suggested in those 
articles can be made a bipartisan approach and that we will be able to work out 
a constructive method whereby the Chief Justice of the United States may be 
permitted to address the Houses of Congress.” 


GRAVITY OF SITUATION 


Mr. Walter said he wasn’t certain that was the proper thing to do but he added 
that “these articles do point up the gravity of the situation.” 

In advocating that the Chief Justice address the Congress, the bar association 
president made public this statement : 

“We have been conscious for many years that in all too many places the 
philosophy that the judiciary is 1 of the 3 branches of Government on a parity 

“each with the other has been overlooked. 

“The proposal by Deputy Attorney General Rogers for the Chief Justice to 
address the Congress pleases us tremendously, not only because of its construc- 
tive suggestion, but because the underlying principle is to emphasize the fact 
that fundamentally the Federal judiciary is one of the 3 arms of Government 
independent of the other 2 branches and designed to protect the individual citi- 
zen under all circumstances. We would like to see it recognized at all times for 
the great instrument for good in government that it is. 


“NEED FOR MORE COURTS 


“This will give the Chief Justice as head of the Judicial Conference an oppor- 
tunity to advise the Congress in detail, not only of the progress of the business 
of the courts, but of the urgent need for more courts and facilities. 

“It is my opinion that had the proposed system been in effect in the last few 
years, Congress would have created more courts and certainly would have given 
the necessary facilities for all the courts to operate efficiently. 

“It is a shame that even considering the few courts created in some places 
where we need many, that these few have not been given even courtrooms in 
some instances and other of the necessary working tools are utterly lacking.” 





[From the Washington (D. C.), Evening Star, January 14, 1955] 
JoHN W. Davis Favors TALK TO CONGRESS BY CHIEF JUSTICE 


John W. Davis, former Democratic candidate for President and one of the 
leading figures in the American bar, today praised as “admirable” the proposal 
that the Chief Justice be invited to address the Congress annually on the needs 
of the Federal judiciary. 

Mr. Davis is particularly qualified to speak out for the proposal. He served 
two terms in Congress, was twice Solicitor General of the United States and 
has been president of the American Bar Association, among many other honors. 

Mr. Davis gave this statement to The Star: 

“IT think the suggestion is admirable. No other voice could speak to the 
Congress with so much weight as the Chief Justice. Only he, of course, can 
tell how much of an additional burden it would add to those he already carries, 
but I should think the burden would not be excessive. 

“There can be no doubt that we not only need more judges, but better paid 
judges. The only cure for the lag of untried cases on the calendar is to have 
enough manpower to dispose of them. 

“There is a limit to what any single judge can do and do well. We can have- 
speedy trials whenever we are willing to pay the price” 
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{From the Washington (D. C.) Sunday Star, January 16, 1955] 


JUDICIARY COMMITTEE Masgority Backs TALK BY CHIEF JUSTICE—REPORT TO 
CONGRESS ON NEEDS OF COURTS WINS SENATE SUPPORT 


(By Miriam Ottenberg) 


A majority of the Senate Judiciary Committee, including its chairman and 
ranking minority member, generally approve the proposal to have the Chief 
Justice of the United States address the Congress on the state of the judiciary. 

The favorable response was reflected in the Star’s interviews with 11 of the 
15 members. Most of these Senators expressed concern about delays in getting 
cases to trial and emphasized the need for Congress and the people to get more 
information about the problems of the judiciary. 

A few members, while showing interest, wanted to study the proposal further. 
None of those interviewed expressed opposition. 

An invitation for the Chief Justice to appear before a joint session of Congress 
would require action by both Houses. The question undoubtedly would come 
before the Senate and House Judiciary Committees for their recommendations. 

Following are comments from Senators who discussed such an invitation with 
the Star: 

Chairman Kilgore, Democrat, of West Virginia: “I think it would be a fine 
thing if not only Congress but the people heard of the needs of the Federal courts 
from its only real spokesman—the Chief Justice. An address to a joint session 
of the Congress is the only way the Chief Justice can report to the people. 

“It would be a good idea to give the Congress and the people an explanation 
of the fact that it does take money to administer justice. One of the things 
that disgusts people with their Government is delay in getting justice. Fre- 
quently, it forces people to bypass the courts and make their own settiements. 

“The decision as to whether the Chief Justice should make such an address 
should be left to him and the Judicial Conference. <A joint resolution should 
take the form of an invitation to the Chief Justice to come before the Congress for 
a joint session if he wishes to do so.” 

Senator Wiley, Republican, of Wisconsin, ranking minority member: “I believe 
that such a report would be a tremendous contribution to the American system 
of government. It would emphasize that while ours is a government of sepa- 
ration of powers the respective branches can definitely and constructively 
interact and cooperate. 

“Every serious observer in the American bar and bench and every layman 
who has given careful study to the various chronic problems of the Nation’s 
judicial system recognizes, 1 believe, that steps must be taken to strengthen 
that system which for too long has been neglected. The problem is bigger than 
the mounting backlog of unfinished litigation, with more than 175,000 cases 
pending in Federal courts as of the middle of last year. It is bigger than merely 
the budgetary problem of the courts. It is a matter of enabling the judicial 
system to function effectively as one of the three great coordinate branches 
of our Government. 

“I believe, therefore, that annual messages by the Chief Justice paralleling the 
annual message by the President on the state of the Union would emphasize 
that the Constitution never contemplated that the branches would work in iso- 
lation. It contemplated that each would be independent but that each would 
contribute to the other in a dynamic check-and-balance process.” 

Senator McClellan, Democrat, of Arkansas: “Generally, I support the ides 
of informing the public and accentuating the need for an increased and more 
efficient judiciary. After the Chief Justice addresses the Congress, it might 
be appropriate for the President to send a message with his recommendations 
in that particular field. 

“An address by the Chief Justice to the Congress would not be an invasion 
of the prerogatives of either branch. The Congress would simply be getting his 
counsel.” 

Senator Watkins, Republican, of Utah: “An address to the Congress by the 
Chief Justice would be a progressive step. I think the courts have been neglected 
by Congress. I am very much in favor of giving the courts more attention, 
letting the people know the great work they do. We would be honoring our- 
selves by inviting the Chief Justice to a joint session. It would give the people 
of the country an opportunity, under dignified and informative circumstances, 
to get a statement of the courts’ needs. I am very much in favor of the point 
of view expressed in recent articles in the Star.” 
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We invite people from all over the world to address the Congress. Why 
shouldn’t we invite the Chief Justice? It would do us good. 

Senator Hennings, Democrat, of Missouri: I have long been concerned with 
the ever-growing backlog of cases, both civil and criminal, in nearly every judi- 
cial circuit in the Nation. This is a problem of the greatest seriousness and it 
becomes the ultimate responsibility of the Congress to provide a proper solution. 

Although most of the facts already are known to judges and lawyers, who are 
the first to point out that justice delayed is justice denied, it is obvious that the 
general public is not yet sufficiently conscious of this distressing problem. It 
would be my hope that an annual report or statement from the Chief Justice 
would serve to bring public attention to this unhappy state of affairs, and that 
thereby the Congress will have a better understanding of the needs of our judi- 
cial system—with the greatly to be hoped for result of appropriate congres- 
sional action. 

Senator Dirksen, Republican, of Illinois: Actually, there is no one upon whom 
there is a constitutional duty or a duty that might have been imposed by cus- 
tom and procedure to give the Congress and the country information on the state 
of the judiciary. The Supreme Court of the United States is a constitutional 
tribunal and the Chief Justice must surely be regarded as spokesman for a com- 
pletely coordinate branch of Government. 

Therefore, it does seem to me that a very useful purpose would be served if 
the Chief Justice could be invited to come before the Congress or if he were em- 
powered by law to do so. 

It is of transcendental importance that we have a healthy judiciary in every 
respect. By healthy, I mean well-compensated, well-organized, with necessary 
staff and facilities and adequate quarters. The Chief Justice is the one who 
could best present that message to the legislators. 

Sentor O’Mahoney, Democrat, of Wyoming: I would be very happy to have 
the Chief Justice make whatever report he would care to make and I am sure 
that is the feeling of the entire Congress. 

Senator utler, Republican, of Maryland: An address by the Chief Justice 
should be followed by extensive hearings by the judiciary committees of both 
houses. I think the judiciary needs it. 

Senator Kefauver, Democrat, of Tennessee: The wishes of the Chief Justice 
and of the leadership of the Senate and House ought to be determining. If the 
Chief Justice is willing and there is information that the leadership thinks would 
be of value for the Congress to hear, I would be for it. 

Senator Eastland, Democrat, of Mississippi: I am very interested in the idea 
and would like to explore it further. 

Senator Daniel, Democrat, of Texas: There should be some plan worked out 
by which the judiciary can get its needs expressed more satisfactorily to Con- 
cress. I am sure the Chief Justice is the logical person to summarize these needs. 
Generally, I would approve a plan by which the Congress could obtain more in- 
formation directly from a representative of the judiciary. I haven't gone into 
the details. I want to study it further. 


UNABLE TO REACH FOUR 


The Star was unable to reach the other four members of the Senate Judiciary 
Committee but hopes to interview them later. They are Democratic Senator 
Johnston of South Carolina and Republican Senators Langer of North Dakota, 
Jenner of Indiana and Welker of Idaho. 

A press release opposing the proposal for the Chief Justice to address Congress 
was issued by Representative Curtiss, Republican, of Masssachusetts. He said: 
“The Supreme Court should be kept out of politics, and not brought closer to 
politics, which might be the effect of this suggestion. Its business with Congress 
can best be handled in other ways. The dignity of the court, standing as it does 
at, the head of a coordinate branch of the Federal Government, should be re- 
spected and maintained.” 


[From the Washington (D. C.) Evening Star, January 17, 1955] 


SPOKESMAN AND AUDIENCE 


An annual address to a joint session of Congress by the Chief Justice, reporting 
to the people on the Federal judiciary, would be an appropriate capstone of other 
helpful reforms made possible by Congress to strengthen independence of the 
judiciary. 





INVITATION TO THE CHIEF JUSTICE TO ADDRESS THE CONGRESS 73 


One of these was creation in 1922 of the Conference of Senior Circuit Judges, 
a step toward vesting the courts with management of their own business affairs. 
The Conference was made responsible for annually surveying conditions within 
the courts and determining what courts were in need of the help that the courts 
themselves could supply, principally in the exchange of judges between circuits 
and districts to supply additional manpower to those that were overburdened. 

This step, however, pointed up an anomalous condition: Whereas respon- 
sibility of maintaining efficiency within the courts lay with the courts themselves, 
the authority of management lay with the Department of Justice, a part of the 
executive branch, which prepared and submitted to Congress the court budget. 
To remove that anomaly Congress, in 1939, created the Judicial Conference of 
the United States and the Administrative Office of United States Courts. With 
this machinery, the courts were given authority to prepare their own budget, 
subject to review but not change by the Budget Bureau, and to supervise appro- 
priated expenditures. The Chief Justice was obligated to submit to Congress an 
annual report of the proceedings of the Conference, and its recommendations 
for legislation. 

Both steps have strengthened the principle of the separate and equal branches 
of our Government. The logical next step, lending even greater dignity and 
additional significance to that principle, would be appearance of the Chief Jus- 
tice before a joint session of Congress to report in person on conditions within 
the judiciary. It is gratifying that the idea is receiving the support of distin- 
guished men inside and out of Congress, and that expressed objections will be 
studied and discussed. 

Some of the objections seem more cynical than realistic. The thought that 
appearance of the Chief Justice before Congress would inject political consid- 
erations into this relationship is difficult to comprehend. The safeguard against 
that possibility lies in the character of our public servants, not in the method 
chosen for formal communication between the judicial and legislative branches. 
The spokesman for the courts is the Chief Justice, and in reporting on condi- 
tions within the courts, he should speak to the people through their representa- 


tives in the Congress. The courts need such a spokesman, to address such an 
audience. 


[From the Washington (D. C.) Evening Star, January 18, 1955] 


District Bar Direcrors Favor EARLIER OPENING OF CoURTS—ASSOCIATION 
May Howp SPECIAL MEETING ON WAYs To CLEAR CLOGGED DOCKET 


By Miriam Ottenberg 


Measures to speed up the “lagging administration of justice” here by opening 
the fall term of court at least 3 weeks earlier and by providing more personnel 
to staff the courts have won the approval of the District Bar Association's board 
of directors, it was learned today. 

Now also being favorably considered is a proposal to hold a special meeting of 
the bar association to discuss ways to improve the congested docket of United 
States District Court for the District of Columbia. 

Bar Association President Charles B. Murray said the association was “very 
much indebted to the Star” for its article last month detailing the delays in 


getting cases to trial here and reporting what court authorities need to speed up 
the administration of justice. 


ROGERS PRAISES MOVE 


The recommendations for additional staff approved by the bar association 
generally follow the list of needs printed in the Star article. 

Informed of the bar association action, Deputy Attorney General William P. 
Rogers commented : 

“This is a good example of constructive suggestions that result from focusing 
public attention on problems of the judiciary. 

“Tf the Chief Justice were to address a joint session of Congress, similar bene- 
ficial results would occur in many parts of the country.” 

Mr. Rogers, who has been studying delayed justice all over the country, is 
one of the leading proponents of the proposal for the Chief Justice to address 
the Congress on the needs of the Federal judiciary. 
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Arthur J. Hilland, chairman of the District Bar Association’s committee on 
relations with the United States District Court, said his committee went to work 
immediately after the Star article on the Federal courts here appeared on 
December 12. 

“We got very enthusiastic,” he said. ‘It proves that when the problems of the 
court are correlated and spotlighted, we can move rapidly forward. We have 
a hard-working bench here, but the judges are dependent on the staffs of other 
court officials.” 


STAFF SHORTAGES SLOW WORK 


The Star article showed that the work of the court is slowed down by staff 
shortages in the clerk’s office, United States attorney’s office, United States 
Marshal’s office, probation office, and to a lesser extent in other offices. 

The proposal to start the fall terms of court earlier was designed to attack 
the backlog of cases here. Traditionally, district court here opens its fall term 
on the first Tuesday in October. The court then continues at full strength until 
the end of June. During the summer, 3 judges sit—2 to handle criminal cases 
and 1 for civil cases. The bar association recommendation is for the fall term 
to open on the first Monday after Labor Day. 

The bar association’s board approved these recommendations from its District 
court committee : 

1. Three more judgeships in District court. 

2. Nine more assistants and 11 clerical employes for the United States attor- 
ney’s office. 

3. Ten more deputy marshals. 

4. Five more probation officers and 2 more clerks for the probation office in 
District court. 


5. Ten more employees in the clerk’s office, including 2 courtroom clerks. 
6. One more employee for the Assignment Commisisoner’s office. 


sic 


. Reclassification of District court employees to raise their salaries so their 
pay will be competitive with that of other offices for similar positions. 





[From the Washington (D. C.) Evening Star, January 20, 1955] 
SroreEY, Ex-PRESIDENT OF UNITED STATES BAR, BACKS CHIEF JUSTICE REPORT 


A former president of the American Bar Association, and widely known south- 
ern lawyer today indorsed the proposal for an annual address to Congress by the 
Chief Justice in the interest of prompt and efficient justice. 

Robert G. Storey of Dallas, Tex., made this statement to the Star: 

“The judicial department of our Government should have a spokesman, just 
as the executive branch has a spokesman and the legislative branch has spokesmen. 

“In my observations as president of the American Bar Association and as a 
long-time member of the bar, the judges get together at meetings and make 
recommendations, but they really have no spokesman. No public attention is 
given to their needs. 


NEEDS WOULD BE UNDERSTOOD 


“It is entirely proper and fitting that the Chief Justice make a statement to 
the Congress once a year, reviewing the accomplishments of the judiciary and 
outlining its needs. Certainly, the Chief Justice is the head of the judicial sys- 
tem and I do not see why he should not be its spokesman. 

“T feel that the Congress and the people would support the reasonable needs 
of the judiciary if they knew the facts. These facts have not been properly 
disseminated. I think there is a great lack of information on the part of the 
publie and even the Congress of the actual condition of the judiciary. The case- 
loads are far beyond the capacity of the courts in many areas. The facts properly 
brought to the attention of the Congress and the public would result in help for 
the judiciary. 


SAFEGUARD OF LIBERTY 


“There is another reason for the Chief Justice to address the Congress. In this 
worldwide struggle between the Communist way of life and the free world, one 
of the basic issues is the type of judicial system which will survive—whether one 
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as independent as ours from any outside influence will decide on questions of 
life, liberty, and property or one dominated by the Kremlin. 

“TIT don’t believe our people as a whole understand the safeguards and guaran- 
ties we receive through our independent judiciary system. Our contracts are 
sacred and enforced. Under the Communist regime, contracts are not sacred. 
Our independent judiciary system is one of the greatest safeguards of liberty not 
only for us but for other free nations. 

“Long delays in the disposition of cases will affect the standing and integrity of 
the judicial system and hence tend to weaken it. We should do all we can to 
assure that justice will be prompt as well as efficient.” 


{From the Washington (D. C.) Evening Star, January 23, 1955] 


EARLY HEARING SOUGHT ON PLAN FOR REPORT FROM CHIEF JUSTICE—KILGORE AND 
WILEY URGE SPEED ON MEASURE FOR ADDRESS TO CONGRESS 


(By Miriam Ottenberg 


Chairman Kilgore of the Senate Judiciary Committee yesterday forecast early 
hearings on the proposal to invite the Chief Justice to address the Congress on 
the state of the judiciary. 

Senator Kilgore and Senator Wiley, Republican, of Wisconsin, ranking minority 
member of the Judiciary Committee, joined Friday in introducing a concurrent 
resolution to provide for an address to Congress by the Chief Justice. 

Both Senators emphasized the need for hearings on the resolution as soon as 
possible so the address could be made well in advance of congressional considera- 
tion of the budget for the judiciary. 

The legislators also pointed out the address should be made early in the session 
to allow time for hearings on any legislation the Chief Justice recommends. 


PUBLIC HEARINGS FAVORED 


Senator Kilgore said a subcommittee will open hearings Tuesday on the legis- 
lative-Judicial pay bill. As soon as these hearings are completed, he said, prob- 
ably the same subcommittee will take up the resolution for the address by the 
Chief Justice. 

The committee chairman said he favored public hearings which he expected 
would answer any objections raised to the address. Judges, representatives of 
the Justice Department, and leaders of the bar will be invited, he said, to air their 
views on the problems now plaguing the courts. The gravity of these problems 
lies behind the current drive to have the Chief Justice address the Congress. 

Senator Wiley said he was delighted to hear that the chairman plans early 
hearings. He said he was sure they would confirm all the reasons justifying the 
proposed message by the Chief Justice. 

“T hope,” he added, “‘that on both sides of Congress the resolution will be taken 
up in a spirit of harmony and bipartisan cooperation to properly pave the way 
for this address.” 


HOUSE MEASURE OFFERED 


On the House side, where a similar resolution was introduced Thursday by 
Representative Keating, Republican, of New York, it was in the form of a joint 
resolution. This would require the President’s signature. 

The Kilgore-Wiley resolution for a joint session to hear the Chief Justice is in 
the form of a concurrent resolution, which does not require White House action. 
Senator Kilgore said he was sure the President would approve such a measure 
but he wanted to avoid needless delay and an address to the Congress by the Chief 
Justice does not directly concern the executive department. 

Senator Kilgore said he anticipated no difficulty in getting the concurrent reso- 
lution through the Senate. A majority of his own committee, polled by the 
Star, favors the proposal. 
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[From the Washington (D. C.) Evening Star, January 25, 1955] 


Wuy Not A HEARING FoR CHIEF JUSTICE? 


(By Miriam Ottenberg) 


The parade of foreign dignitaries who have addressed Congress over the 
years is being cited by some of the legislators who want to hear an address 
by the Chief Justice. 

The argument of these legislators: Congress listens to the aspirations and 
problems of officials of other lands. Shouldn’t it give equal attention to the 
problems of the chief of one of the three branches of its own Government— 
particularly when these problems affect all the American people? 

Since the days of Lafayette, scores of foreign emissaries have addressed 
one or both branches of Congress. There has also been a sprinkling of Amer- 
ican generals and a few Cabinet officers. 

In one 4-month period in 1917, 9 different representatives of foreign coun- 
tries addressed one or both Houses of Congress. 

Between January and July of 1954, Congress assembled in joint meeting four 
times to hear foreign dignitaries. 

Debates in Congress, a flowery predecessor of the Congressional Record, shows 
the Marquis de Lafayette addressed a joint session of Congress on December 10, 
1824. The volume notes that the Speaker addressed the Nation’s guest in an 
“eloquent strain, adorned by those graces of oratory for which he is distin- 
guished.” Lafavyette’s speech, according to this record, was delivered “in a 
tone in which energy of character and sensibility of feeling were most interest- 
ingly blended.” 

A half century later, a chief justice did address a joint session—by default. 
On December 18, 1874, His Majesty David Kalakaua, King of the Hawaiian 
Islands, appeared before a joint session but the first reigning sovereign to visit 
these shores was suffering from a severe cold. So Chief Justice Allen of the 
Hawaiian Islands read his address. 

From then on, the Congressional Record is spotted with names familiar now 
only to students of foreign affairs. There was, for instance, Count Albert Ap- 
ponyi, Hungarian Minister of Education, who addressed the House in 1911. And 
Reni Viviani, Vice Premier of France, who addressed the Senate on May 1, 1917, 
and came back to address the House 2 days later. And Baron Moncheur, chief 
of the Political Bureau of the Belgian Foreign Office, who addressed the Sen- 
ate on June 22, 1917, and the House 5 days later. And Prof. Boris Bakhme- 
tieff, Ambassador from the Republic of Russia, who addressed the House on 
June 23, 1917, and the Senate 3 days later. The legislators also paused thrt 
busy summer to hear addresses by a member of a Japanese war mission and 
by the head of the Serbian war mission, among others. 

British Prime Ministers have been frequent Capitol Hill speakers. Ram- 
sey MacDonald addressed the Senate in 1929. Winston Churchill addressed an 
informal joint session in the Senate chamber on December 26, 1941; addressed 
a joint meeting in the House chamber on May 19, 1943, and another joint meet- 
ing on January 17, 1952. Clement Attlee also addressed a joint meeting on 
November 13, 1945. 

Among the countries whose spokesmen have appeared before one or both 
chambers, separately or in joint meeting, have been France, Hawaii, Hungary, 
Italy, Belgium, Russia, Japan, Serbia, Great Britain, Union of South Africa, 
Canada, Nicaragua, Peru, Philippine Islands, Greece, Yugoslavia, the Nether- 
lands, Ecuador, India, Chile, Pakistan, Australia, Turkey, Ethiopia, China, Bo- 
livia, Czechoslovakia, Liberia, Paraguay, Venezuela, Brazil, Mexico, Cuba, and 
South Korea. 

Congress has paused in its business of legislating to hear Americans, too, 
though less frequently. Cordell Hull, as Secretary of State, addressed a joint 
meeting of Congress in 1943. Gen. Julius Franklin Howell, as acting commander 
in chief of the United Confederate Veterans, addressed the House in 1944. 

As supreme allied commander, General Eisenhower addressed a joint meet- 
ing in 1945. So did Fleet Adm. Chester W. Nimitz. Gen. Douglas MacArthur 
made his long-awaited appearance before a joint meeting of Congress in 1951. 
And Gen. Matthew B. Ridgway addressed a joint meeting in 1952. 

Last year, the House and Senate held joint meetings to hear President Celal 
Bayar of Turkey in January, Gov. Gen. Vincent Massey of Canada and Emperor 
Haile Selassie of Ethiopa in May and President Syngman Rhee of South Ko- 
rea in July. 
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There have been kings and queens, prime ministers and premiers, Cabinet 
officers and generals. Some legislators feel it is now time to hear from another 


distinguished visitor to the Halls of Congress—the Chief Justice of the United 
States. 


[From the Washington (D. C.) Evening Star, January 26, 1955] 


Bark OFFICIAL URGES CONGRESS ADDRESS BY CHIEF JUSTICE—CHAIRMAN OF 
COMMITTEE ON FEDERAL JUDICIARY SEES NEED OF TALK 


(By Miriam Ottenberg) 


The chairman of the American Bar Association’s standing committee on the 
Federal judiciary today hailed as “constructive” the proposal to invite the Chief 
Justice of the United States to address a joint session of Congress on the state 
of the judiciary. 

Edward J. Fox, Jr., of Easton, Pa., head of the bar association committee, made 
it clear that he was speaking for himself and not for his committee. He added, 
however, that he had talked with several committee members who agreed that 
“if the plan is carried out, great good would come from it.” 


FOX STATEMENT 

Mr. Fox told the Star: 

“To my own knowledge, conditions in the Federal courts are not satisfactory. 
The time needed to bring cases to trial is excessive. There are not enough 
judges and too few courtrooms. Judges in the southern districts are unable to 
sit in the summertime because of high temperatures and lack of air condition- 
ing. There are not enough courthouse attachés to perform the functions of 
their office. Necessary supplies of all sorts are scarce or wholly lacking. 

“If present conditions were more widely known, I cannot believe that the courts 
would long continue to be overcrowded, undermanned and ill equipped. 

“True, the needs of the courts are presented to appropriate subcommittees of 
the Congress by the extremely able Director of the Administrative Office of the 
United States Courts, but at no time can one in authority, speaking for the 
courts, command the attention of each Member of Congress and it is obvious 
that the present method of providing for the courts has failed. 

“If a man is sick, he wants the best doctor he can find. If he flies, he wants 
the best pilot and the best equipment available. A litigant does not want second- 
Nest justice. He wants the best too, and the best must be had if justice is to 
be administered properly. It is a shocking thing to think that the bare essen- 
tials for the ordinary and effective administration of justice have not been fur- 
nished in adequate amount to the judiciary by the Congress. 

“The appearance of the Chief Justice of the United States before a joint ses- 
sion of Congress should be welcomed by its members and it would be in keeping 
with the dignity and the importance of the judicial branch of the Government. 
The Chief Justice is entitled to speak and the Congress, as well as the country, 
is duty bound to hear and heed his report.” 


{rom the Washington (D. C.) Evening Star, January 27, 1955] 
THE POLITICAL MILL 


“ONGRESSIONAL ADDRESS BY CHIEF JUSTICE URGED—WARREN SHOULD APPEAR IN 
THE INTEREST OF COURTS 


(By Gould Lincoln) 


What’s good for the courts is good for the people, who are primarily inter- 
ested in justice. So the joint resolution now introduced in the House and 
Senate, inviting the Chief Justice to addres Congress on the state of the judicial 
branch of the Government, should be in the interests of both. 

In some quarters, however, the question of politics has raised its head in 
connection with the proposal to have the Chief Justice take the limelight in 
this unprecedented manner. Particularly Chief Justice Earl Warren. It is 
suggested that, in some way, the Chief Justice’s appearance before the Congress 
will make him instanter a candidate, or at least a potential candidate, for a 
Republican presidential nomination in 1956—should President Eisenhower step 
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aside. Nothing could be further from the fact. It is well understood by Chief 
Justice Warren’s intimates he has no desire to become a presidential nominee ; 
that he would resist even to the point of declining a nomination if it were 
offered him. In fact, he would not run. 


NOT HIS IDEA 


To skeptics, who appear to believe the GOP desires to nominate the Chief 
Justice and capitalize on his antisegregation opinion—which was the opinion 
of the court—it may be pointed out the proposal for his appearance before 
a joint session of Congress did not come from him or from the court. It was 
broached by Deputy Attorney General William P. Rogers, in a speech delivered 
away from Washington. It was well received. Further, if the fear of politics 
still persists, the legislation calling for an invitation to the Chief Justice to 
appear before Congress could fix his first appearance in 1957, after the presi- 
dential election of 1956. By 1960, the next presidential election year, the Chief 
Justice would be 69 years old, obviously too old for a presidential nomination 
and an election which would put him in the White House at 70, to begin a term. 

In the 15 months he has presided over the Supreme Court, the Chief Justice 
has had signal success. It is no secret he is happy in his work. He has become 
more and more conversant with the Federal judiciary and its problems. Those 
are the problems which any Chief Justice would discuss in an appearance before 
Congress. Principal among them is the shocking state of calendars of many of 
the Federal courts. The backlog of unfinished cases is far greater in some dis- 
tricts than in others. In the southern district of New York, which includes 
New York City, a litigant can expect to wait almost 4 years from the day he 
files a suit in the Federal court until it is disposed of. Indeed, he must wait 3 
years before his case is reached. During the year ended July 1, 1954, the 
Federal courts disposed of 93,161 cases, but left pending another 78,531. Obvi- 
ously, such delays, sometimes running 2, 3 or nearly 4 years, result in grave 
injustice to both plaintiffs and defendants. 


MANY CAUSES 


There are a number of causes for this situation in the courts. In some dis- 
tricts there are not enough judges. In some, the judges do not work hard 
enough and take long vacations. Some of the Federal judges are too old or 
too ill to be effective. Also, there is a lack of adequate funds to pay for needed 
assistants in the courts. In one district, a judge, already ill when confirmed 
by the Senate, has spent 5 hours in court in 4 years. Judges close court all 
summer, in some of the districts. There is no way to deal with those who fail 
to work except through impeachment proceedings, No authority is placed. in 
the hands of anyone to deal with them. They are appointed for life. 

A Chief Justice, invited to appear before Congress, will be in a position to 
disclose all of these ills and to make recommendations. And a Chief Justice, 
appearing at a joint session of the Senate and House, will have an effective 
sounding board. Obviously, if the proposal is adopted, the program should be 
permanent, with appearances of the Chief Justice either at the opening of each 
regular session of Congress or at the opening of each new Congress—he would 
make either an annual or a biennial report. 

While the plan has received wide approval of lawyers, judges, members of 
Congress, and plain ordinary citizens, misgivings have been expressed by a few 
that it would lower the dignity of the court and thrust the court into polities. 

A Chief Justice, however, would do neither. He would go on invitation and 
not as a supplicant with his hat in his hand. Nor would there be underlying 
political implications. Reports are made in writing to Congress, showing the 
situation of the Federal courts. But they are pigeonholed rather: than read. 
A separate budget is prepared for the courts, but Congress cuts it. 


{From the Washington (D. C.) Evening Star, January 28, 1955] 
GEORGE WHARTON PEPPER ASKS CoNGRESS TALK BY CHIEF JUSTICE 


A former Senator from Pennsylvania and noted constitutional lawyer said 
today an annual appearance of the Chief Justicé of the United States before 
Congress would be of “immense advantage” in promoting a better understanding 
of the judiciary. 
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George Wharton Pepper of Philadelphia joined the growing list of lawyers, 
judges, and legislators who want to see Congress invite the Chief Justice to 
address both houses. 

In a statement to the Star, former Senator Pepper declared : 

“The well-being of the Republic is dependent upon coordinated action by the 
three great departments of Government. Coordinated action is impracticable 
unless each department is fully informed respecting the needs and activities of 
the others. 

“Article II, section I, of the Constitution wisely provides for direct commu- 
nication between the executive and the legislative branch. There is no similar 
provision to insure that the Congress as a whole will be kept informed respecting 
the Federal judiciary and its needs. 

“The present procedure which enables the director of the Administrative 
Office of the United States Courts to present requests for appropriations to 
subcommittees of the Congress is admirable as far as it goes, but it does not go 
far enough. 

“The Congress as a whole should be given from time to time a comprehensive 
picture of all the operations of the judicial department and a statement of its 
requirements and needs. 

“Nobody is so well qualified to act as spokesman for the judiciary as the Chief 
Justice of the United States. Just as Congress is informed by the Chief Execu- 
tive of the state of the Union and the measures which the President deems appro- 
priate, so the Congress should hear from the Chief Justice himself of the opera- 
tions of the judicial department for which he is so well qualified to speak. 

“If he were given an opportunity to appear annually before the Congress and 
to present a comprehensive statement of the operation and needs of the judiciary 
department, the result would be of immense advantage in promoting a better 
understanding of the judicial establishment and in generating the kind of atmos- 
phere in which cooperation is most likely to flourish.” 


[From the Washington (D. C.) Sunday Star, January 30, 1955] 


Courts SEND REPoRT TO CONGRESS, FIND PLEAS OFTEN IGNORED—TALK BY 
Curer Justice Urcep To Pornt Up Jupicran REQUESTS 


By MIRIAM OTTENBERG 


This law is on the books: 

“The Chief Justice shall submit to Congress an annual report of the proceed- 
ings of the Judicial Conference [of the United States] and its recommendations 
for legislation.” 

Thus, Congress set up the machinery for the Federal judges to tell Congress 
how the administration of justice could be improved. 

The reports and recommendations are duly sent to Congress but a Star survey 
showed last night that key measures directly affecting the courts have been rec- 
ommended year after year without results. 

Ironically, some of the legislators interviewed by the Star are keenly inter- 
ested in these measures but were not even aware they were recommended by 
the Judicial Conference. 


PERSONAL REPORT URGED 


Proponents of these measures feel that not enough Congressmen realize why 
they were needed, or were even aware of them. 

This is one of the reasons why leading members of the bar, judges, and some 
legislators believe the Chief Justice should give his annual report in person. It 
is why they support the proposal for the Chief Justice to address a joint session 
of Congress on the problems and needs of the Federal judiciary. 

Some of the measures pushed by the Judicial Conference but unable to get 
through Congress directly affect the growing backlog of the courts. Others are 
aimed at assuring justice for both plaintiffs and defendants. Here are a few 
of them: 

Some legislators interviewed by the Star complained, for example, that the 
Federal courts fall behind because judges who are too old or debilitated to try 
cases regularly refuse to retire. 
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LEGISLATION LOST 


Therein lies the story of a complete mixup. Before 1953 there was a law pro- 
viding for appointment of another judge when a jurist who was eligibie for retire- 
ment because of age or tenure was unable to fulfill his duties but refused 
to retire. 

The Judicial Conference recommended that that law be broadened to provide 
for the appointment of another judge where the incumbent could—but didn’t— 
retire because of physical disability, regardless of age or length of service. The 
new language was included in a 1953 bill for additional judgeships. It was 
stricken out on the Senate floor and the bill was worded so that the original law 
was lost, too. 

The mixup has never been straightened out. The result: In some courts, 
notoriously behind in their work, there are judges who haven’t been near the 
bench for months and nothing can be done to provide replacements. 


TOO MANY STATE CASES 


Some Members of Congress have said one of the reasons for the backlog 
in the Federal courts is the fact they are forced to handle a lot of cases that 
belong in the State courts. 

The Judicial Conference recommended laws to deal with that, too. Under 
the Constitution, a citizen of one State who sues a citizen of another State can 
take his case into Federal court. These are called diversity of citizenship cases 
and, court officials report, such cases occupy half the time of the Federal courts 
in civil matters. 

The Judicial Conference recommended that no diversity of citizenship cases 
go into Federal court if the amount involved was less than $10,000. (It is now 
$3,000. ) 


CORPORATION CHANGES ASKED 


The Conference also recommended that a corporation could only be considered 
the citizen of another State if its principal place of business was not in the State 
in which the suit was brought. 

For instance, suppose a business was incorporated in Delaware, where incor- 
poration is easy. But suppose this corporation did all its business in Colorado. 
Under present laws, if the corporation were sued in Colorado it could go into a 
Federal court under the diversity of citizenship rule. Under the proposal of the 
Judicial Conference, if the corporation’s main place of business was in Colorado 
and it was sued in Colorado by a Coloradan, it would be barred from the 
Federal courts. 

Such a measure, its proponents believe, would do more than help ease the back- 
log in the Federal courts. In some places, legal authorities say, corporations use 
the “diversity of citizenship” rule to delay paying damages. This is because, in 
some metropolitan areas, the Federal courts are much further behind in their 
work than the State courts. The proposals for limiting “diversity of cisenstiip” 
cases have not gotten through Congress. 

The Judicial Conference also recommended that in other cases where the Fed- 
eral courts take jurisdiction at $3,000, the amount should be raised to $10,000. 
This one hasn’t gotten through Congress either. 


BETTER JURIES URGED 


For more than a decade, the Judicial Conference has been proposing laws to 
improve the selection of juries and to provide uniform gualifications for jurors. 
The Conference has recommended creation of full-time jury commissioners. It 
has favored uniform qualifications because some States have antiquated ex- 
emptions for jurors which also apply to Federal juries in those States. 

For instance, some States will not let a woman sit on a jury. In those States, 
the women don’t sit on Federal juries either. Some States exempt tollkeepers, 
postmen, minor officials, members of the National Guard. The Judicial Confer- 
ence has not seen the quality of its jurors improved by Congress. 

Since the late thirties, the Judicial Conference under the chairmanship of Chief 
Justice Hughes, Stone, and Vinson, and the Justice Department under every 
Attorney General since Homer Cummings have been trying to get a law authoriz- 


ing the appointment of public defenders or the allowance of pay to assigned 
counsel. 
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UNFAIR TO LAWYERS 


In 19438, the late Judge Augustus N. Hand, speaking for the Conference’s Com- 
mittee on Protection of Indigent Litigants, said : 

“To call on lawyers constantly for unpaid service is unfair to them and any 
attempt to do so is almost bound to break down after a time. To distribute such 
assignments among a large number of attorneys in order to reduce the burden 
upon anyone, is to entrust the representation of the defendant to attorneys who 
in many cases are not proficient in criminal cases, whatever their general ability 
and who for one reason or another cannot be depended upon for an adequate 
defense. Too often under such circumstances the representation becomes little 
more than a form.” 

The Conference has taken the view that the lack of any law to pay or even re- 
imburse the expenses of attorneys appointed by the court to defend poor persons 
is a serious defect in the Federal judicial system. But this one hasn’t gotten 
through Congress either. 


DOMESTIC RELATIONS COURT 


Since 1951, the Judicial Conference has been on record in favor of a separate 
domestic relations or family court for the District. The Conference reported to 
Congress that “unless this Separation of business as recommended is accom- 
plished at an early date, three additional judges will be required and should be 
authorized by Congress for the United States District Court for the District of 
Columbia.” The family court has not been established here. The bill for it 
passed the Senate but died in the House District Committee. © 

Usually, the House and Senate Judiciary Committees, which get most of the 
legislative proposals from the Judicial Conference, are conversant with the 
problems these proposals are meant to solve. Sometimes, the chairmen of these 
committees appear at the meetings of the Judicial Conference. 

But those who favor an address in person by the Chief Justice rather than a 
written report believe that if the needs of the courts were made known to all 
Members of Congress and the people, more of these problems would be solved. 


{From the Washington (D. C.) Evening Star, February 8, 1955] 


APPROPRIATE CourT SPOKESMAN 


Testimony at last week’s Senate hearings was overwhelmingly in favor of the 
proposal that the Chief Justice be invited to address the Congress, at periodic 
intervals, on conditions within the judiciary. The opposition seemed to be 
centered on two principal points. 

One is the completely cynical suggestion that the appearance of the Chief 
Justice before Congress would involve politics, by providing some politically 
ambitious incumbent of that high office a forum for self-aggrandizement. As a 
matter of fact, it is difficult to imagine a more unlikely occasion for a Chief 
Justice, were he so inclined, to attempt a personal or partisan buildup. The 
people who have injected this idea are the politicians themselves. They, of 
course, are playing politics. 

The other point in opposition is the novel theory that appearance of the Chief 
Justice before the people’s chosen representatives in Congress would in some 
mysterious manner tend to break down the principle of the separation of powers 
springing from the Constitution. 

The Constitution provides for ‘one Supreme Court” in which it vests the “‘judi- 
cial power of the United States.” To Congress is left the provision of all inferior 
courts. It is Congress that decides how many courts there shall be and where 
they shall be located and how many judges shall man them. It is Congress which 
establishes by its own regulation the jurisdiction of such courts, save that out- 
lined for the Supreme Court in the Constitution. The salaries of the judges 
are established by Congress. Every penny spent by the courts must be appro- 
priated by Congress. 

The courts, in other words, are under the complete control of Congress insofar 
as establishing and maintaining the machinery of justice are concerned. It could 
not be otherwise. Yet the fundamental principle of separation of powers has 
been strengthened, rather than weakened, under this arrangement. It is more 
generally accepted now, the wisdom and safeguards of that principle having 
been tested by experience, than when the Constitution was written. 
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The proposal that the Chief Justice address the Congress did not originate 
with the politicians, or officeholders in the executive branch. It originated with- 
in the judiciary itself, coming from distinguished judges, including Chief Judge 
Stephens, of the Court of Appeals, whose jealous regard for the principle of sep- 
aration of powers under the Constitution is hardly open to question. That sepa- 
ration would be strengthened, rather than weakened, by the proposal. In 
practice, the dignity of the courts as a separate and equal branch of our Govern- 
ment would be enhanced. Our judges are deeply disturbed by developing strains 
and stresses on the machinery of justice, imposed by new burdens, the nature of 
which Congress does not seem-to appreciate. The judiciary needs a spokesman of 
its own. The Chief Justice is the appropriate spokesman. 





[From the Washington (D. C.) Evening Star, February 4, 1955] 


DEMOCRATS PLANNING A “BURIAL’’—PROPOSAL FOR REPORT TO CONGRESS BY CHIEF 
JUSTICE OPPOSED PURELY FOR POLITICAL REASONS 


By Doris Fleeson 


The Democratic majority in Congress is quietly burying the idea of having 
Chief Justice Earl Warren deliver a special message to a joint session on the needs 
of the Federal judiciary. 

This is not personal. It is because Democrats sniff a buildup of the Chief 
Justice for 1956 in the event that President Eisenhower decides not to run again. 

Instead, increased pay for the judicial branch will be included in the bill now 
in the works to raise Government salaries. Speaker Rayburn has given the green 
light to a flat salary of $25,000 for members of Congress and Federal judges; he 
strongly prefers it to what he regards as deceptive gimmicks like tax-free expense 
accounts. 

Since President Eisenhower also advocates pay raises the prospects for action 
in 1955—which is not an election year—are good. 

The idea for the history-making Warren message came from the Department of 
Justice. Deputy Attorney General Rogers proposed it last fall and has been 
quietly pressing for it among his friends in the press and in Congress. 

It never has had a chance of being considered on its merits in spite of the Chief 
Justice’s dignity and discretion. Rogers, his superior, Attorney General Brownell, 
and his intimate friend, Vice President Nixon, are the three men in the Eisen- 
hower administration whom Democrats unanimously suspect of putting purely 
political considerations into all that they do. 

Mr. Rogers traveled with Mr. Nixon in the 1952 campaign and staged the 
famous Checkers telecast. Mr. Rogers sat beside Mr. Brownell when he pulled 
his subordinate, FBI Chief Hoover, into the Harry Dexter White case, where 
former President Truman was all but put on trial. 

Messrs. Rogers and Brownell are associates of Thomas E. Dewey whose pro- 
fessional touch lent the final victorious push to the Eisenhower campaign. Demo- 
erats suspect that Mr. Dewey, now a private citizen, may be thinking of Chief 
Justice Warren, his running mate in 1948, as an insurance policy for the moderate- 
progressive Republican faction—just in case. 

It is believed that Mr. Dewey, a recent White House overnight guest, has had 
the opportunity and possesses the experience to form a sound judgment of Mr. 
Eisenhower’s future intentions. 

The idea itself of building up Warren as an ace in the hole for 1956 is logical 
and meritorious. Had the present Chief Justice achieved in New York what he 
did as Governor of California he would have been nominated President and elected 
by acclamation. 

Instead he had to sit by in Chicago and in 1952 watch the Republican liberal 
forces coalesce around a candidate of whose domestic views they knew nothing. 
He permitted himself to call attention to it when with friends but he has never 
complained. 

The Chief Justice is now attempting to remove himself as far as possible from 
political consideration. If the Republicans think they need him, however, they 
will draft him as all politicians realize.. The prospect is the more real because 
the present Republican big three in California—the Vice President, Senate Minor- 
ity Leader Knowland and Gov. Goodwin Knight—are in a bitter family fight for 
control of the State’s delegation to the 1956 presidential nominating convention. 
Like Barkis, these three are all willing. 
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[irom the New York (N. Y.) Times, February 5, 1955] 


ROLE OF CHIEF JUSTICE Is SuBJECT OF DEBATE—PROPOSAL THAT HE ADDRESS CON- 
GRESS FROM TIME TO TIME ON JUpICIARY RAISES A CONSTITUTIONAL IsSUE— 
POLITICAL INFERENCES SEEN 


(By Arthur Krock) 


WASHINGTON, February 5.—The proposal that the Chief Justice of the United 
States be formally requested by Congress to address it from time to time on the 
state of the Federal judiciary is under enfilading fire from two sides. One side 
is raking the idea as tending to transgress, in theory and in practice, the strict 
constitutional separation of the judicial process from the legislative. From the 
other side the fire is directed more at the person now wearing the Chief Justice’s 
robes, Earl Warren, than at the proposal itself. 

Some but not all of this second barrage could probably be silenced if the plan 
were not to take effect until the next Chief Justice is chosen, the reason being 
that Earl Warren is fresh from party politics. This part of the opposition, which 
is bipartisan, suspects that he harbors an ambition to be President and that, if 
General Eisenhower is not to be the Republican candidate in 1956, Warren will 
not discourage an active and probably successful effort to nominate him. 


BASIC CONCEPT STRESSED 


Those who lay down the first barrage will continue to attack the proposal re- 
gardless of personalities and party or partisan considerations. To them the 
movement violates a fundamental concept on which the Federal judiciary was 
established and held aloof from the two political arms of the Government 
Congress and the Executive. This concept, they hold, was deliberately embedded 
in the Constitution, and in support they cite this record and draw these conclu- 
sions : 

(1) In June-September 1787, the Constitutional Convention at Philadelphia 
Was considering the establishment of an executive council to advise the President. 
Franklin, who objected to the Executive veto power, found it less objectionable 
if such a council were to share this function. Charles Pinckney opposed inclad- 
ing the judiciary on Franklin's terms. But Ellsworth, nevertheless, proposed a 
Council composed of the President of the Senate, the Chief Justice and the heads 
of the departments. 

(2) Gerry, who had originated the idea of the executive council, sided with 
Pinckney on the point that the Chief Justice should not share a constitutional 
grant of power over legislation, such as is furnished the President by the right 
of veto. Rutledge then offered a report omitting the Chief Justice, the Senate 
President, and the Speaker from a privy council which the President might 
consult as he chose, but “their advice shall not conclude him, nor affect his re- 
sponsibility for the measures which he shall adopt.” The convention never took 
a vote on this report, but accepted another giving the President the right to 
require written opinions from the department heads. Out of these discussions 
and actions grew the Cabinet as it exists today, and that was the end both of 
the idea of a privy council and of the participation of the Chief Justice in this 
or any other business outside the judiciary. 


LIMITED DUTIES 


(3) In the draft of the Constitution that was adopted in 1789 mention of a 
Chief Justice is limited to the provision (sec. 3, art. 1) that when the Senate 
tries an impeachment of the President the Chief Justice shall preside. But in 
section 3, article II, the Constitution specifically provides that the President 
“shall from time to time give to the Congress Information of the State of the 
Union and recommend to their Consideration such Measures as he shall judge 
necessary and expedient.’ These measures obviously include legislation affect- 
ing the state of the judiciary; and if the writers of the Constitution conceived 
otherwise they would have made some specific provision. 

(4) Led by John Marshall, the Supreme Court found between the lines of the 
Constitution an implicit grant of power to invalidate acts of Congress and Presi- 
dential orders by holding that they violate or exceed the assignments in the 
National Charter. This development in constitutional interpretation enforces 
the original concept that official contacts between the primary source of legis- 
lative power and the ultimate source of nullifying that power should not be 
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enlarged. These contacts are now limited to presiding over impeachment trials 
and to testimony before committees of Congress by Supreme Court members on 
matters affecting the judicial system. 

(5) Justice tends to be brought into disrepute when, rightly or wrongly, a 
political atmosphere envelops a judge, as was painfully demonstrated in the 
time of Chief Justice Salmon P. Chase; and a formal address by a Chief Justice 
to a joint session inevitably would produce this atmosphere. 


THE OTHER VIEW 


Distinguished lawyers and other constitutional authorities are on both sides 
of the dispute. Among those who support the proposal and reject the points made 
above are John W. Davis, Chief Judges Harold M. Stephens, and John Biggs, Jr. 
They hold: 

The courts are confronted with a condition, the result of congressional neglect, 
that amounts to a national disaster. Poor litigants, especially in criminal cases, 
are denied justice because of overcrowded dockets and too few—and often lazy 
or incompetent—judges. The situation must be dramatized for Congress if the 
courts are to be properly equipped to dispense justice fairly and promptly. The: 
way to do this is to confront Congress with the Chief Justice himself in formal 
joint session, not to seek specific measures, but to impress Congress with a situ- 
ation in which public disrepute really threatens the judicial process. The fear 
of disrepute based on the proposal is a mere theory, whereas the real threat arises 
from an actual condition. 

COLDNESS IN CONGRESS 


To these contentions as justifying the proposal the Democratic leaders, par- 
ticularly Chairman Emanuel Celler of the House Judiciary Committee, are cold. 
(It was sponsored by the Deputy Attorney General, William P. Rogers, and has 
been presented to Congress by Senator Estes Kefauver, of Tennessee, and Rep- 
resentative Kenneth B. Keating, of New York) If this coldness is maintained 
the project will get nowhere until the 1956 elections are over, at least, and prob- 
ably not even then until there is a Chief Justice who has convinced the politicians 
that he has no further political aspirations. Possibly, if Warren would cut down 
his public appearances, this prospect might change. 

The Chief Justice may or may not have advanced the Rogers suggestion in 
Congress by publicly approving it as a biennial joint session event. But his 
endorsement was no surprise to those who know the careful ways of the Evening 
Star of Washington, which has been the principal press champion of the proposal. 
They felt certain that before the Star leaped it looked and discovered that 
Warren, like Barkis, was “willin’.” 





{From the Washington (D. C.) Post, February 10, 1955] 


SLUR ON THE CHIEF JUSTICE 


Some extremely far-fetched arguments are being advanced against the proposal 
to have the Chief Justice address a joint session of Congress once a year on the 
state of the judiciary. A few of the opponents even seem to think that it would 
encroach upon the division of powers between the legislative, executive, and ju- 
dicial branches. The Founding Fathers, they say, rejected any legislative role 
for the Chief Justice, and Congress should not now reverse them. Listening 
to this line of argument, one might easily suppose that the proposal would make 
the Chief Justice Speaker of the House or a sort of second President. Of course, 
it would do nothing of the sort. 

What has been suggested is only that the Chief Justice be permitted to inform 
Congress about the condition of the courts in an effective manner. This task 
was once performed by the Attorney General. Some years ago, however, it was 
decided that the function should be taken over by the courts themselves, as it 
was incongruous to have the chief litigant before the courts pleading their cause 
with Congress. Now the Judicial Conference of the United States speaks for the 
courts, with the aid of the Administrative Office of United States Courts, but 
it has no means of getting its message over to Congress. To grant the courts 
occasional direct access to Congress would merely complete their emancipation 
from reliance on the executive branch. 

In this sense the proposal would strengthen the balance of power among the 
three coordinate branches. It would neither minimize the power of Congress 
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nor involve the Chief Justice in a legislative role. The giving of information to 
Congress is not a legislative function. In this case it would be only a means of 
enabling Congress, as well as the courts, to operate more effectively. 

The complaint that Chief Justice Warren might use his appearance before 
Congress as part of a buildup for a presidential nomination is worse than flimsy. 
There is not the slightest indication that the Chief Justice is harboring any 
political ambition, and even if he were, a factual address to Congress on the 
needs of the courts would not promote it. We must remember that the Chief 
Justice would go before Congress as spokesman for the Judicial Conference—not 
to make a political speech. If he should abuse the privilege, we may safely as- 
sume that he would never be invited again, and such a demonstration of indis- 
cretion would probably hurt any political aspirations he might have instead of 
boosting them. 

Under the present law the Judicial Conference has acquired a large measure of 
responsibility for the operation of the courts. The Chief Justice is the spokes- 
man for the conference. To say that he shall not speak to Congress would be 
equivalent to denying him an opportunity to promote the cause of justice out of 
vague and unfounded fear that he might indulge in politics. That cynical view 


does gross injustice to the men who have held the high office of Chief Justice 
of the United States. 


x 





